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Orders shipped 
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* 
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GUARANTEE 


* 


Serving the Legal 
Profession since 1927 
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Membership Services - Lawyer Referral Service 


“Lawyers are easy to find.” 
“Lawyers are a dime a dozen.” 
“Lawyers are everywhere.” 

Is this really what the public 
thinks? Are lawyers readily 
available to persons who have legal 
problems? As lawyers we tend to 
believe that the public has no 
trouble locating a lawyer. But this is 
just not the case. The public not 
only has a problem finding a 
lawyer, the public holds an uneasy 
fear and uncertainty when it 
contemplates employing a lawyer. 
The six-year study by the American 
Bar Association and the American 
Bar Foundation resulting in a 382- 
page bound report entitled “The 
Legal Needs of the Public” bears 
out these facts. 

As amembership service, Florida 
lawyers since 1972 have been aided 
in breaking down these barriers 
through the use of The Florida Bar’s 
Lawyer Referral Service. While it 
benefits lawyers, the public is an 
equal benefactor. Lawyers serving 
on LRS panels are obviously public 
spirited to offer their services for 
initial consultation at a reduced 
legal fee. LRS is a public service 
when it advises literally hundreds of 
callers each day where to find a 
lawyer, set up an appointment, or 
refer them to a governmental 
agency, a legal aid office or other 
community service facility. A toll- 
free WATS line is available 24 hours 
a day statewide. (1-800-342-8011) 

What is the track record? In 1972 
The Florida Bar started its 
statewide Lawyer Referral Service. 
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It covered, and today covers, those 
areas in Florida where there is no 
locally sponsored LRS program. In 
that first year, 369 cases were 
referred. Last year 4,600 cases were 
referred, and if our projections are 
correct, more than 6,000 referrals 
will be made to the more than 300 
Florida lawyers working with this 
program this year. 

Income to the program last year 
was $22,900 with disbursements 
reaching $27,670. This year income 
will exceed $33,000 with 
disbursements anticipated at 
$35,800. Last year participating 
lawyers earned $83,605 in fees from 
cases referred to them by the 
service. 

I call our Lawyer Referral 
Service “a sleeping giant.” There 
are literally millions of people not 
being reached with legal services 
who have a need; again the surveys 
say 70% of the American public. We 
need to improve our information to 
the public about the availability of 
legal services through LRS. This is 
being done. A pilot advertising 
program in the Clearwater area will 
commence in weeks and by the end 
of winter spot TV announcements 
will be aired explaining LRS. 

Canon 2 of our Code of 
Professional Responsibility 
requires us as lawyers to make legal 
services available to the public. For 
my money, there is no better way 
than through a well run Lawyer 
Referral Service. 

With the advent of lawyer 
advertising, how is the sole 


practitioner to compete with the 
large law firm or law clinic which 
has the financial strength and the 
“up front money” to invest $200,000 
in a major media advertising 
campaign? Answer, he or she can't! 
With some law clinics which use 
advertising attracting as many as 
33,000 new clients each year, it’s 
high time to take our Lawyer 
Referral Service a lot more 
seriously than we have in the past. 
The ABA’s Commission on 
Advertising has received evidence 
that members of the public much 
prefer a Bar sponsored LRS to find 
a lawyer than through an 
advertisement of a lawyer or law 
clinic. A consumer survey 
conducted by the Metropolitan 
Lawyer Referral Service in Denver, 
Colorado, showed that clients felt 
that LRS helped them find better 
qualified lawyers than they would 
have on their own. These clients 
found LRS convenient and useful. 

Florida’s LRS_ seeks highly 
skilled, qualified lawyers to serve 
on its panels. If you believe that you 
would like to make use of this 
membership service, call or write to 
Mrs. Lee Cook, Lawyer Referral 
Service, The Florida Bar, 
Tallahassee, Florida 32304, to 
secure an application form. By 
doing so, you will be helping 
yourself while helping the public of 
Florida. 


MARSHALL R. CassEDYy 
Executive Director 
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there when 
you need 


Florida Legal Research can get valuable 
research information to you when you 
need it. How? Quite simply, with the Lanier 
LTE-2 word processor. 


After our researchers have done the work 
you need, they can communicate your 
memorandum or brief directly to your printer 
or screen. The word processor can be used 
with many other compatible machines as well. 
You can also use the processor to contact us 
whenever you need to. In this way, you are in 
constant touch with what is being done on 
your Case. 


The word processor makes it possible for 
us to have a fine-tuned indexing system. We 
have immediate access to previous work that 
may be relevant to your particular case. 
Because of this, you don’t have to pay again 


for work that has already been done. 

Florida Legal Research knows the 
importance of receiving research quickly. We 
have equipped our offices with the machinery 
needed to do just this. 


Let us start on your project now. Call toll 
free 1-800-342-5361. 


FLORIDA 
| LEGAL 
RESEARCH 


P.O. Box 881 
Gainesville, Florida 32602 
1-800-342-5361 
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A Complete Corporate Outfit 
with the Touch of Elegance 


From Excelsior-Legal 


Our new FLORIDA MINUTES and BY-LAWS incorporate 
recent statutory changes and a complete set of tax 
resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 


Ex Libris offers the functional 
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outfits plus a contemporary 
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exclusive features: luxurious 
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corporate name embossed in 
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Potpourri 


Undoubtedly, the most 
significant piece of legislation 
affecting the federal courts and the 
Bar occurring in sometime was the 
compromise legislation creating 
152 new federal district court 
judgeships, and, most importantly 
to us, the eight additional 
judgeships in our state. For several 
months it appeared that the 
Omnibus Federal Judgeship Bill 
would become bogged down in the 
throes of an entirely separate 
controversy existing in Congress — 
that of splitting the Fifth Circuit. 
But, legislative compromise again 
prevailed, and at this writing 
(September) there do not appear to 
be any more bottlenecks in sight. 

The successful outcome was not 
accomplished easily. First, the 
lawyers of Florida owe a debt of 
gratitude to our U.S. Senators, 
Messrs. Chiles and Stone. Of equal 
importance, we owe that same debt 
to our Congressional delegation for 
the untiring efforts of several of our 
Florida Congressmen for their 
insistence that the conference reach 
a decision which would not require 
a new start after adjournment in 
October. 

We owe further recognition to 
immediate Past President Russell 
Troutman who, together with this 
writer, journeyed to Washington 
earlier this year for a personal visit 
with each of our Senators and 
Congressman. The media in 
Florida were of tremendous 
assistance with repeated editorials 
citing the need for the new 
judgeships in Florida so that access 
to federal courts in our three 
districts for civil cases would 
become a reality. 

We further owe _ continuous 
recognition to those district court 
judges who kept the fire burning 
and reminded the Bar, the media 
and the Congress of the disasterous 
plight of the civil litigants whose 
cases were not being heard because 
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of the overwhelming criminal ; 


caseload. 

All in all, it was a team effort for 
the benefit, not of just the lawyers, 
but for the public whose honest 
differences were lying unresolved 
in its courts of justice. By the time 
this column will be in print, we are 
hopeful the Federal Judicial 
Nominating Commission will have 
been well on its way holding 
screening interviews toward _ its 
recommendations to our Senators 
and the President. 

@ 

In the July/August issue of The 
Florida Bar Journal we talked about 
“establishing a closer relationship” 
between the lawyers, the Board of 
Governors and officers of the Bar. 
In this vein, two of the most 
enlightening meetings we have had 
the privilege of attending were a 
specially called meeting of all 
section chairpersons and 
chairpersons-elect, members of 
The Florida Bar staff and individual 
members in an unofficial capacity 
of the Board of Governors in 
Tampa, September 22, and The 
Florida Bar Leaders Conference in 
Tallahassee, September 8. 

I have long held the view that 
professional people motivated by 
sincere desires to improve their 
profession can find no problem too 
difficult or insurmountable to work 
out if they are given the opportunity 
to establish a direct eyeball-to- 
eyeball communication. For this 
reason, on August 4, 1978, I called a 
meeting of officers and leaders of 
the various sections of the Bar 
for September 22 to give 
the officers of the Bar and certain 
members of the staff their 
respective views and observations 
of past performance and input as to 
their recommendations for the 
future as they involve the 
interrelationship between the 
sections and the Bar. We told them 
candidly that there would be no 
prohibitions or inhibitions present; 


that they were to, in effect, let their 
hair down. We asked for any beefs, 
gripes, criticisms, constructive or 
otherwise, and _ suggestions for 
improvement. We asked the staff 
members to provide the same. In 
other words, it was to be a “think- 
tank” session where people can 
disagree without being disagree- 
able. 

The response was overwhelming. 
Attendance by the section leaders 
was excellent. Every section was 
represented by at least one, and 
some sections by four, represen- 
tatives who traveled to Tampa at 
their own expense for an all-day 
meeting. Criticisms were 
forthcoming and discussed. Long 
held displeasures were laid out and 
analyzed. The end result will not be 
known for several months, but no 
one can disagree that everyone left 
the meeting feeling better for it and 
with some better understanding of 
each other’s professional problems. 
Communication grievances were 
aired; budgetary administration, 
which has always been a burden to 
lawyers in particular, were in some 
instances understood; the 
unfathomable resulted in a resolve 
to discard. It was not a meeting to 
determine a winner between the 
sections and the staff, but one 
where both shared fault. 

The Bar Leaders Conference was 
equally a success, but not on as 
heated a tone. Presidents and 
presidents-elect from the local bar 
associations all over the state 
participated. These are the people 
who are closest to the lawyers in the 
trenches, and thus were equipped 
better than anyone to reflect the 
current thinking of them. The 
format was different during the 
morning session, but later we split 
into two groups, one representing 
the larger bar associations and the 
other the smaller bars. The caliber 
of these people continues to 
reinforce my faith in our profession. 


President Rosert L. FLoyp 
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Ordinary People 


I have watched as the controversy 
surrounding our profession and_ its 
associations has continued to swirl. The 
age-old claim that ours is an exalted or 
otherwise special profession is 
increasingly falling on deaf ears. Yet our 
reaction is to defend, to insist, to prove, 
and pass rules to assure our superiority. 
Meanwhile the public sees us more and 
more as just people, frail like everyone 
else. It is our pompous claims of special 
status that grate on the common sense 
of those we represent. I have discussed 
the problem of the superiority of the 
profession with scores of attorneys over 
the last few years and no one seems to 
be able to understand. Some seem 
unable to empathize with common 
people, others believe the superiority is 
true and therefore no problem, and 
most feel like ordinary people and 
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you 
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cannot understand what does not apply 
to them. 

Many of us accept the “status” of our 
profession without question and 
verbalize it daily. “I know what is best 
for you,” “I will make the decisions,” “I 
know the answers, not you.” Every 
change is a threat to the dignity of the 
profession, yet what about the dignity 
of those who are the real people with 


something at stake? I cannot begin to . 


count the number of attorneys who 
express shock and dismay when I tell 
them I must ask my client before I can 
agree with their proposal. 

Someday, we might just display our 
common sense and admit our basic 
status as people instead of hiding our 
feet of clay behind mahogany desks. 


JupitH PETERSEN 


Dade City 


1111 So. 30th AVE. © HOLLYWOOD, FLA. 33020 
BROWARD (305) 920-5964 DADE (305) 947-9839 


SEAL & CERTIFICATE CO. 


KNOCKS ITS COMPETITION 
: FOR A LOOP! 


/ SERVICE... 


i All Orders Shipped Same Day 
They Are Received 


QUALITY... 


That Simply Can't Be Beat. 


SELECTION... 


The Widest In The Industry 


STATE 


EAL & CERTIFICATE CO. 


“The Ones You Can Count On” 


Liked Article 


I want to tell you that I enjoyed the 
article on Bob Floyd, even though this 
comes a little late. I have saved the June 
issue for that particular article. 

When Mr. Floyd was an eagle scout in 
1934, I was helping coach the Miami 
High School football team in the late 
afternoons, after my daily stint at the 
Miami Herald was finished. Later, we 
served together in the legislature of 
1953, and I watched as he gained 
recognition as the outstanding 
freshman member of that session. 

I am very proud to belong to a group 
which Bob Floyd now heads—The 
Florida Bar. I think the article deserves 
even wider circulation among laymen 
as well as lawyers. 


KENNETH BALLINGER 
Tallahassee 
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Poe & Associates, Inc./ P.O. Box 1348/ Tampa, FL 33601 
Yes, I'd like details on the following insurance plans of The Florida Bar: 


CL) Major Medical Expense 

CO) Super Major Medical Expense 
UO) Life Insurance 

IRA 


We’re good people to know. 
Because you never know what 
will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical Expense 


up to $37,500 in protection for you, your 
employees and eligible family members. 


Super 
Major Medical Expense 


up to $250,000 in benefits over and above 
your existing insurance. 


Lawyer’s Liability Package 
professional liability, premises liability, per- 
sonal injury liability, employer's non-owned 
auto liability, plus “all-risk” office profes- 
sional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for extra 
hospital expenses for you and eligible fam- 
ily members. 


Group Life Insurance 


$10,000 low cost life insurance for the attor- 
ney, simultaneously providing financial as- 
sistance to The Florida Bar Foundation. 


Individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 15% of 
your income — to a maximum of $1,500 — 
each year. 


Disability Income Protection 


up to $400 per week income protection for 


you and your employees for accident and 
sickness. 


Accidental Death and 
Dismemberment 


up to $200,000 low cost 24-hour accident 
protection for you and your employees. 


Worker’s Compensation 


protection for your statutory liability under 
Florida's Worker's Compensation Law. 


Life Insurance 


up to $100,000 low cost term protection for 
you and your employees. 


Office Overhead Expense 


up to $3,500 per month to cover office 
operating expenses, including employee 
salaries. 


Poe &Associates, Inc. 


CJ] Tampa (813) 228-7361 0 Orlando (305) 671-2470 
0 Venice (813) 488-6738 0 Miami (305) 751-9765 
0 North Port (813) 426-5001 0 Ft. Lauderdale 
(305) 491-1080 0 Jacksonville (904) 398-1112 
0 Lakeland (813) 646-2968 0 Winter Haven 
(813) 294-7541 
Toll-free service: 
O Orlando Area 422-3860 O Pinellas County 461-2311 
O All other Florida cities 1-800-282-0593 
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Group Life 
Lawyer's Liability Package 
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Disability Income 
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Accidental Death and 
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Date 
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The United States 


Supreme Court And The 


Local Government Lawyer 


By Charles S. Rhyne 


In recent years, the Supreme 
Court of the United States has 
increasingly become the summit 
source of decisions affecting local 
government as well as_ those 
governing the federal and state 
governments. Its decisions have 
increasingly defined the role of 
local government in the federal 
system. 

As a result more and more of 
today’s local government law 
involves Supreme Court practice as 
lawyer ingenuity fashions cases into 
“Supreme Court” areas. State 
supreme courts are not the last 
forum of appeal as they once were. 

In writing their defenses of the 
proposed Constitution in The 
Federalist, James Madison and 
Alexander Hamilton saw the 
primary role of the Court as one of 
“umpiring” disputes between 
conflicting state and federal laws. 
At that time, it was thought that the 
national tribunal would be 
necessary primarily to make sure 
that state law did not conflict with 
the Federal Constitution and the 
laws enacted thereunder. In fact, it 
was suggested by Pickney of South 
Carolina at the Constitutional 
Convention that the constitution 
provide that the Congress have 
power to nullify state laws it 
disagreed with, but the idea was 
rejected. The role of “umpire” was 
left to the courts and in decision by 
decision it established the federal 
government over states, 
whittling away, little by little, the 
constitutional powers of the states. 

Recently, however, the Supreme 
Court has revived the fundamental 
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principles of “federalism” explicit 
in the 10th amendment, and the 100 
references to the states in the 
Constitution to also question 
federal laws which conflict with the 
traditional functions of state and 
local government. 

As a result, the Court must do its 
“umpiring” from several different 
vantage points on the playing field 
of federalism, and the result has 
been an ever-growing number of 
major decisions in recent years 
affecting state and local 
government, some with positive 
effects, and some with obviously 
detrimental effect. 

The impact of Supreme Court 
decisions upon municipal 
government is perhaps nowhere 
more dramatically illustrated than 
in the Court’s land use decisions. 
The 1926 Supreme Court decision 
upholding local land use regulation, 
Village of Euclid v. Ambler,' was 
followed in the succeeding two 
years by four other local zoning 
cases.2 From 1928 to 1974, a 
period of 46 years, the Court did not 
render a new decision in this area. it 
dismissed appeals refused 
certiorari referring to these four 
cases as having settled the federal 
constitutional law on this subject. 
Since 1974, however, the Court has 
decided nearly twice as many land 
use cases as it did in all its previous 
history. 

Since 1974, the Court has ruled on 
such diverse topics as whether a 
municipality can control the 
location of adult movie theaters ina 
community,’ whether a munici- 
pality’s refusal to rezone a piece of 
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Operty in order to permit the 
construction of multiple family 
units housing low and moderate 
income persons violated 
constitutional rights, and whether a 
municipality may write its single- 
family zoning laws to prohibit 
nonrelated persons> or extended 
family members, such as 
grandparents, from living in the 
same household.® 


Not Limited to Land Use Cases 


The impact of recent Court 
decisions on municipal government 
is not limited to land use cases. The 
Court ruled that municipal 
governments are, in many cases, 
subject as “persons” to liability 
under the Federal Antitrust Acts.’ 
The Court further expanded 
municipal liability by reversing an 
earlier decision and holding that 
municipalities are “persons” for 
purposes of liability under the Civil 
Rights Act of 1871.5 The potential 
burden of the added _ liability 
imposed by these two decisions 
indicates how dramatically the 
Court can reshape the conduct of 
local government. The liability 
decision alone will flood the courts 
with hundreds, if not thousands of 
cases. 

The Court has offered significant 
encouragement to municipalities in 
some areas, however, with its 
decision in National League of 
Cities wv. Usery® being the 
touchstone for a reaffirmation of 
the important role of state and local 
government in the federal system, a 
role delineated in the tenth 


709 


— 

4, 
TA 
| 
| ! | 
| 
wi 
| 


™ 


U.S. Supreme Court and 
Local Lawyer 


amendment, but which for many 
years lay dormant. In striking down 
the statute which extended the 
wage and hour provisions of the 
Fair Labor Standards Act to state 
and local gevernments, the Court 
gave municipalities a major victory 
in their efforts to stem the ever- 
increasing tide of federal intrusion 
into local affairs. I am told the 
Labor Department had already 
hired 4,000 bureaucrats to 
“monitor” or “run” or create state 
and local government compen- 
sation for state and local 
employees. 


It is also worth noting that 
municipalities are not only involved 
in Supreme Court litigation which 
impacts on the conduct of local 
government, but also litigation 
which impacts on the private 
sector. Because of the application 
of Title VII of the Civil Rights Act 
of 1964 to state and local 
government, employment 
discrimination litigation involving 
municipalities is of great interest to 
the private sector as well. A recent 
example of such a case was the 
Court’s holding in April 1978 that 
the City of Los Angeles’ 
requirement that female employees 
make larger contributions to a 
pension fund than male employees, 
based on the fact that women, as a 
class, live longer than men, violated 
Title VII’s sex discrimination 
provisions.'° 

And of course, because of the 
judicial extension of the federal 
antitrust acts to municipalities, 


attorneys for municipal govern- 
ments will also be adding to the 
body of antitrust law in the private 
sector.!! 

Similarly, the Court’s recent 
interpretations of the fourth 
amendment’s warrant clause, in 
cases involving police!? and fire!’ 
officials, are equally applicable to 
state and federal officials and their 
records, as well as to newspapers. 


Practice Before the Court 


The attorney representing local 
government increasingly is called 
upon to prepare for and pursue a 
case to the Supreme Court, as is 
evidenced by the fact that the Court 
receives petitions or appeals in 
more than 4,000 cases each year, 
and hears oral argument in only 
about 150 of these cases. The others 
it brushes aside as_ involving 
“settled” or “unimportant” law. 

I think that it is rather ironic that a 
court which has constantly 
emphasized that it is being 
overworked has recently opened 
the “floodgates” for litigation 
against municipalities in such 
decisions as those applying the 
antitrust acts and the Civil Rights 
Act of 1871 liabilities to 
municipalities. These and other 
decisions seem to ensure that 
municipalities will be among the 
chief litigants before the Court for 
years to come. 

Because of the _ increasing 
likelihood that a local government 
attorney will be involved in such 
litigation, I thought, as one who has 
participated in more than 100 cases 
before the Supreme Court, it might 
be of interest and use to outline the 
preparation and presentation of 
Supreme Court cases. 


MULTILINGUAL CULTURAL CONSULTANTS— 
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“The Supreme Court of the 
United States is the greatest 
Court in the world. It is the 
supremest of the supreme in 
the field of law.” 

— Winston Churchill 


There are several guidelines one 
must keep in mind in preparing and 
arguing cases before the Court. The 
first is what I like to call the 
“Jackson Rule.” That “rule” is that 
no petition or jurisdictional 
statement should exceed 25 pages if 
you are to stand a chance of 
persuading the Court to hear the 
case. This rule is based on a 
conversation in the late Mr. Justice 
Jackson’s chambers, during which 
he stated it is unreasonable to 
expect the Justices to read more 
than 25 pages. 


An example of the importance of 
good short certiorari petition 
writing was the experience of the 
National League of Cities in Baker 
Carr,'4 the “one-man, one-vote” 
case. Prior to our successfully 
getting the court to hear the case, 
15 previous petitions trying to get 
reapportionment before the Court 
had failed on Mr. Justice 
Frankfurter’s “political thicket” or 
“political question” grounds. We 
wrote a 25-page certiorari petition 
whereas others had written over 200 
pages in some of the 15 cases. 


When preparing the petition, the 
statement of the question’ or 
questions presented must be 
carefully drafted. The questions 
should be broad enough to raise 
the issues you wish to raise, but 
concise enough to maintain their 
“sex appeal.” 


An example of the problems that 
can develop when sufficient care is 
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“Some such tribunal is clearly 
essential to prevent an appeal 
to the sword and a dissolution 
of the compact that bound 


the states together as a 
nation.” 

— James Madison 
not taken with the question 


presented can be seen in the recent 
ruling in Procunier v. Navarette," 
in which the majority ruled that 
state prison officials enjoy qualified 
immunity from an inmate’s suit 
under 42 U.S.C. §1983, alleging 
interference with his outgoing mail, 
unless the officials knew or 
reasonably should have known that 
their actions would violate the 
inmate’s constitutional rights. Mr. 
Chief Justice Burger dissented 
saying the Court’s opinion departed 
from the usual practice of 
considering only the question upon 
which certiorari had been granted 
or questions “fairly comprised 
within” that question. Whereas the 
Court agreed to consider only one 
question, “whether negligent 
failure to mail certain of the 
prisoner’s outgoing letters states a 
cause of action under section 1983.” 
The Court decided a different 
question, “whether the prison 
officials are immune from $1983 
damages for negligent conduct.”!® 
Mr. Justice Stevens also disagreed 
with the Court’s approach.'? The 
disagreement among the Justices 
over exactly what was the question 
presented is an example of the kind 
of trouble one can get into without 
careful drafting. 

The same requirement of careful 
drafting is necessary when drafting 
your brief for the Court. I did over 
25 drafts of the “one-man, one- 
vote” brief in Baker v. Carr. 

While there is no limit to the 
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number of pages a brief on the 
merits may contain, one should 
weigh each word, since the Justices 
are human and have eyes which 
hurt after reading long briefs, just 
like everyone else. How would you 
like to read the petitions, briefs, 
records and reply briefs in over 
4,000 cases? No matter how good 
your eyes are! 


In this regard, I would point out 
that Mr. Chief Justice Burger, in his 


speeches, constantly urges that 
attorneys write short, concise 
briefs. 


Mr. Justice Clark once indicated 
that he wished all briefs were so 
well written that he could write his 
opinion by cutting and pasting 
together portions of the brief! 

The Court’s procedures require 
that four Justices vote to hear your 
case. To get the Court to hear oral 
argument in your case you must not 
only be concise; you must prove 
your case is important, unusual and 
above all within the Court’s rather 
“narrowly” defined jurisdiction. 
But a win is a win so it counts just as 
much if you can win on the briefs 
without an argument. I won my first 
case in the Supreme Court in 1939 
when the Bituminous Coal 
Commission the night before 
argument, to avoid a constitutional 
decision, issued an order exempting 
all states and cities: City of Atlanta 
v. Bituminous Coal Commission."* 


Above all, the Court has highly 
technical rules and interpretations 
of those rules. And since the Court is 
the “end of the road,” you are well 
advised to study these rules 
carefully as well as the Court’s 
interpretations of them. 


Preparing for Oral Argument 


Having persuaded the Court to 
take your case, you must then 
prepare briefs and your oral 
argument. 

In preparation for oral argument 
before the Supreme Court, one 
should close oneself off as 
completely as possible from all 
other matters and _ concentrate 
many days on your preparation. 
Just as in drafting the petition and 
brief, every word in oral argument 
should be weighed carefully, and 
every effort should be made to 
make one’s point briefly. Since the 
Court, by its questions, will often 
take up one-half to three-quarters 
of the time allotted to you, do not 
plan to use all the time set for your 
argument. It is unwise to argue 
more than one or two points in oral 
argument. If possible, one should 
present only one major point or 
principle confining your argument 
on the exact question the Court 
agreed to hear. 

In spite of the fact that the Court 
takes up much of your time with 
questioning, it is possible to make 
your points in response to the 
Court’s questions by being 
responsive to the questioning and 
then quickly moving on to make 
your point. And often the Court 
may raise questions other than the 
questions it agreed to hear, but 
usually these questions are in 
related areas. 

In oral argument, you must be 
keenly aware of the full logical 
extent to which your position can be 
taken, lest it be dissected and 
destroyed by the Court’s questions 
or a showing by your opponent that 
your position leads to an absurd 


U.S. Supreme Court 

opinions for just 

Each week, Law Times brings 


you summaries of every Supreme 
Court opinion, significant filings 


- and orders, the argument calen- 


dar and important news and 
commentary affecting your prac- 
tice. For a subscription or free 
sample copy write Law Times, 
792 Maple St., Manchester, NH 
03104. 
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conclusion. Remember — those 
nine Justices do their questioning of 
lawyers day after day. They are 
experts at exposing the slightest 
weakness in your argument. Of 
course, this tactic of reductio ad 
absurdum can also be used by you 
to your advantage. The best way to 
be able to do this is to be armed 
with sufficient facts from the 
record with which to show fully the 
unreasonableness of your 
opponent's argument. 

Indeed, stressing the factual 
impact of the arguments in the case 
is extremely important; it was the 
deciding factor in National League 
of Cities v. Usery. In Usery, we 
made an extensive showing, by 
expert testimony and affidavits 
from city managers and other city 
officials, of the potentially 
disasterous impact the application 
of the Fair Labor Standards Act’s 
wage and hour provisions would 
have on state and local government 
services, operations, and finances; 
not only in terms of dollars and 
cents, but in terms of service 
cutbacks and jobs lost as well. 

An advocate before the Court is 
prohibited by the Court’s rules 
from reading his argument. If the 
advocate reads his argument he will 
be stopped by the “Junior” Justice 
(another Court custom) and told 
not to read his argument. One can 
use an outline but reading an 
argument to the Court is absolutely 
prohibited. 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Criminalistics; MEDICAL, DENTAL & 
CHIROPRACTIC MALPRACTICE. 
Brochure. Medical & dental doctors in 
addition to technical experts on staff are 
available to consult and testify in all courts. 

Complete laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N. W. 13th Street 
Plantation, FL 33322 
(305) 565-0324 
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609 Middle Neck Road 
Great Neck, N.Y. 11023 
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It is also very unwise to read 
excerpts from prior decisions of the 
Court. Remember the Court knows 
more about its own decisions than 
do others. Their prior decisions are 
thrown back at them day after day 
in argument and brief. In fact, 
citing prior cases is dangerous. The 
Court hears and writes opinions on 
only the most difficult cases and its 
major interests are constitutional 
principle and the facts applicable to 
those principles. This confining of 
their oral argument hearings to the 
most difficult of cases also accounts 
for the fact of so many 5 to 4 
decisions. 

With the proper factual showing, 
it is possible to convince the Court 
of even the most difficult 
propositions. For example, in 
Massachusetts v. United States,'® 
decided in March 1978 the 
Commonwealth of Massachusetts 
objected to the imposition of an 
annua! federal aircraft registration 
tax on a police helicopter. Not only 
did the Court rule that the tax did 
not violate the implied immunity of 
state government federal 
taxation, it concluded that even if 
the state’s helicopter never used the 
federal aviation navigational 
services, for which the tax was 
imposed, the state had “benefitted” 
from the services in the sense that 
they were available for all users. If 
the Court can be convinced that a 
tax on an airplane that has never left 
the ground can make the airways 
safe for everyone else, it can be 
convinced of any reasonable fact, 
with the proper showing in the 
record. The record is tremendously 
important and if you wander from 
it and begin “testifying” you can 
expect a quick reprimand from one 
of the Justices. 

This is not to say that social 
science data cannot be used 
effectively and well before the 
Court. The Court’s recent ruling 
that a five-person jury in a criminal 
case was unconstitutional relied 
heavily on social science studies 
comparing relative jury size. 


Use Factual Presentations 


Nonetheless, the Court’s opinions 
in the past term generally 
underscore the importance of good 
factual presentations. This term’s 
“pet” method of analyzing the 
constitutionality of state and local 
legislation has been an “under- 


inclusive/over-inclusive” test. In 
striking down a Massachusetts law 
that prohibited specified businesses 
fom spending corporate funds to 
influence the vote “on any question 
submitted to the voters, other than 
one materially affecting any of the 
property, business or assets or the 
corporation,” the Court used this 
under-inclusive/over-inclusive anal- 
ysis.° While corporate expen- 
ditures with respect to a 
referendum were prohibited by the 
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“There ought always to be a 
constitutional method of 
giving efficacy to consti- 
tutional provisions. The mere 
necessity of uniformity in the 
interpretation of the national 
law decides the question.” 
— Alexander Hamilton 


challenged statute, corporate 
activity with respect to the passage 
or defeat of legislation was 
permitted. The Court saw this as 
under-inclusive. 


The over-inclusiveness was 
demonstrated by the fact that even 
though the stated purpose of the 
statute was to protect corporate 
shareholders, the statute would 
prohibit a corporation from 
supporting or opposing a 
referendum proposal even if. its 
shareholders unanimously 
authorized the expenditure. This 
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same sort of analysis was used by 
the Court to strike down 
Wisconsin’s regulation of trucks 
longer than 55 feet;?! a statute 
prohibiting remarriage without a 
Court approval order by someone 
who is under an order to support 
minor children not in his custody;22 
and several other recent cases.’ 

This type of review of state and 
local legislation is probably the 
Court’s way of disposing of 
legislation which it has already 
decided it does not like. Had the 
state or local governments done a 
better job of presenting solid 
evidence of both the necessity for 
the legislation and the legislative 
intent behind it, the Court might not 
have been able to so easily dispose 
of the legislation. 

It is therefore extremely 
important that, in anticipation of 
appellate review, you build a good 
record below. Building a good 
factual record is now more 
important than ever because of the 
need to prove legislative intent ina 
number of types of cases. After the 
City of Lafayette®4 decision, 


extensive showings of state 
legislative intent will be necessary 
to avoid municipal antitrust 
liability. The Court’s recent 
decision in Monell,® allowing 
municipal liability under 42 U.S.C. 
§1983 where there is a showing of a 
discriminatory municipal policy, 
also calls for the ability to prove or 
disprove intent. Finally, the same 
requirement arises in the 
constitutional cases, after 
Washington Davis?® and 
Arlington Heights." 

The lesson to be learned from 
these recent decisions of the 
Supreme Court is that the strongest 
case is the case which makes the 
best factual showing. In defending 
local action, the facts presented 
must adequately justify the 
challenged action. In attacking the 
application of federal action 
affecting state and local 
government, the municipality must 
make a strong factual showing of 
the way in which the federal action 
intrudes upon traditional and 
integral functions of local 
government, as we did in National 


League of Cities v. Usery. We are 
doing the same in the attack upon 
the federal statute mandating 
federal and state participation in 
the federal unemployment 
compensation system. In _ this 
legislation and other related 
legislation the federal bureaucrats 
are determined to get control of 
state and local budgets and tell state 
and local governments what taxes 
they must impose and how they 
may spend those taxes. With 85 
percent of local government tax 
revenues going to personnel costs 
and 75 percent of state tax revenues 
going to personnel costs, the effect 
of federal control over state and 
local personnel is again emphasized 
as it was in National League. 

A recent article in U.S. News & 
World Report?® on ‘“‘How 
Washington is Moving in on the 
State’s” indicated that through the 
“carrot-and-stick” approach of 
conditioning federal aid to state and 
local governments, “the long arm of 
Washington is extending its reach 
across the nation and threatening to 
seize what is left of states’ control 
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over their own affairs.” In that 
article, Delaware’s Governor 
DuPont warns that “One day, 
Washington will swallow us all up if 
we don’t put limits on it now.” 

But the U.S. Supreme Court’s 
role of “umpire” has a_ broader 
reach than battles over power 
between the states and the federal 
government. I predict that broader 
reach will be used to have declared 
unconstitutional California’s 
Proposition 13. When the facts are 
properly analyzed that proposition 
imposes such unfair and unequal 
taxes upon almost identical lands as 
to render it questionable under the 
equal protection of the law 
requirements of the 14th 
amendment of the Federal 
Constitution. 

The state and local governments 
in California have pledged their full 
faith in issuing bonds. To impair 
that bond security by placing a lid 
of one percent on real estate taxes 
may violate the contract clause of 
the U.S. Constitution. My only 
point here is that until the U.S. 
Supreme Court makes a decision on 
it, Proposition 13 could be stayed in 
effect by a lower court and finally 
held to be in violation of the U.S. 


Constitution. The “Taxpayer's 
Revolt’? may not be as 
overwhelming as Washington 


politicians are now saying in their 
speeches. 

The people of our nation need 
and expect more and more services 


from their state and local 
governments and I believe they will 
be willing to pay for those services. 

Modern government is intricate, 
complex and_ expensive. The 
people are frustrated by these 
functions and especially are the 
people disgusted with the constant 
attempts of federal bureaucrats to 
gain more and more control over 
state and local government services 
and budgets. The revolt I sense is 
more against the Congress and the 
President’s ever expanding 
spending programs than state and 
local services which the local 
people choose and are willing to 
pay for by local taxes. 

When the Congress and the 
President lose sight of the 
constitutional principles of 
federalism upon which this country 
was founded, and which principles, 
in fact, are older than the 
Constitution itself, there remains 
only the Supreme Court to reaffirm 
those principles. We in 
National League that with a well- 
prepared case, state and _ local 
government need not be 
“swallowed up” by Washington. 

Today, as in the days of Madison 
and Hamilton, the Supreme Court 
remains the umpire — the final 
arbiter of power in the federal 
system. With effective preparation 
and presentation of their cases 
before the courts, state and local 
government will maintain their vital 
role in the constitutional scheme of 
federalism. Without that 
preparation states and local 
governments will become mere 
‘bureaus’ of the federal 
departments and agencies as the 
“Clean Air Act” cases? before the 
Supreme Court stated loud and 
clear! oO 
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A Practical Look at 


Condominium Legal 


Prot 


By James L. Laughlin 


Role of the Drafting Lawyer in 
Managing the Association 


In the cloudy climate of public 
opinion regarding condominiums, 
the builder or developer is often the 
convenient scapegoat. His name 
and his reputation are on the line, 
and he is the most visible. He is 
probably the one who is going to be 
the target whenever consumer 
advocates or activist resident 
groups decide to cudgel the 
condominium, but the problems 
that make residents unhappy or 
which incense the consumer- 
advocate groups are not exclusively 
his doing. The condominium 
concept is not the builder’s creation. 

Whether a_ particular high- 
density residential cluster is 
organized as a condominium, a 
homeowners association, or merely 
sold or rented conventionally 
makes very little difference in the 
way the builder proceeds. He 
doesn’t build a condominium. He 
builds a building or a cluster of 
buildings. Lawyers create the 
condominium ownership frame- 
work. 

The source of most condo- 
minium association problems is the 
legal documents. Carelessly 
prepared, the documents can be 
cumbersome to deal with and often 
impossible to change. Documents 
are often drawn up by attorneys 
who have never lived or had to 
manage or work with either 
condominium associations or 
planned unit developments and 
who don’t fully understand the 
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Documents 
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concept or the impact the 
documents may have in years to 
come. Documents, it has been 
found, are generally unspecific, 
requiring boards of administration 
to attempt to interpret what was 
meant article by article and section 
by section. 


Suggestions for Faster Operation 


Some specific points that need to 
be pondered by attorneys who 
anticipate writing or amending a set 
of documents are included in the 
following paragraphs: 

e The Declaration—Declarations 
are often extremely long. The 
purpose of the declaration is to 
subject the land involved in 
condominium ownership, and this 
should be done’ as simply as 
possible, putting absolutely no 
more in the declaration than is 
required under Fla. Stat. §718.104. 
All mechanics of operating the 
association should be contained in 
the bylaws to be amended by 51 
percent of the unit owners. Even 
the best set of documents may 
eventually need to be changed. 
Why make such things as pet rules a 
fundamental part of establishing 
the condominium and then require 
90 percent of the owners, plus all 
mortgagees, to change them? 
Whenever possible, it is suggested 
that the declarations incorporate 
reference to statutory language. 

e¢ Quorum—The quorum require- 
ments are high enough under Fla. 
Stat. §718.112(b) which requires a 
majority of unit owners to 


constitute a quorum, but often 
enterprising attorneys feel that the 
quorum should be placed even 
higher. With many owners living in 
the north six months or longer out of 
the year, it is often extremely 
difficult for associations to get 50 
percent of the owners together. 
Higher quorums just cause 
additional frustration. 


e Directors Terms—The bylaws 
(not the declaration), should 
stagger the terms of directors and 
not require a total replacement of 
the board each year. Yearly 
replacement causes the association 
to lose continuity if none of the 
current board members chooses to 
run again, and it also requires 
current members who wish to 
remain go through the aggravation 
of “running” each year. It is 
recommended that no more than 
one-third of the board be elected 
each year. 


e Assessment Periods—Fla. Stat. 
§718.112 paragraph 2(h) states that 
the “assessments shall be made 
against unit owners not less 
frequently than quarterly.” Since it 
is doubtful that most boards will be 
aware that they have this flexibility, 
it is recommended that the bylaws 
allow the board of administration, 
at its discretion, to collect fees 
quarterly instead of requiring 
that they collect monthly. Ina small 
association, or one without 
professional management, there are 
many advantages to collecting 
owner assessments less frequently. 
In fact, from a manager’s 
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viewpoint, it would be desirable to 
have the statute amended to allow 
annual assessments. 

e Use Restrictions in Bylaws 
Rather than Declaration—It is 
suggested that use _ restrictions, 
specific architectural control 
requirements, and insurance 
provisions be placed in the bylaws 
so that they are more. easily 
changed, and also that they be 
written clearly enough so that it will 
not take an appeals court to 
determine what the attorney was 
trying to say. 

e Annual Meeting Flexibility—It is 
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preferable that the bylaws do not 
state a specific day and time for an 
annual meeting, but that they allow 
more flexibility. As an example, 
state “the month of January,” 
instead of “the fifth day of January 
at 8 p.m.” As long as the association 
meets annually within 12 months of 
the previous meeting, what 
difference does it make? 

e Delinquent Assessments— Most 
documents require that interest be 
charged to any owner who is 
delinquent after a stated period of 
time. It is suggested that the bylaws 
allow interest to be charged in 


\ 
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Documents 


addition to other remedies. 
Normally, the board of adminis- 
tration will not earn the 
bookkeeping cost of recovering the 
interest amount over a short period 
of time. 

An area that definitely needs 
clarification in the collection of 
delinquencies is whether or not 
associations have the right to charge 
a late fee in addition to principal, 
interest, court costs, and attorney 
fees. Normally, a court does not 
award what an attorney charges the 
association to collect the delinquent 
amount, and the difference is a loss 
to the association. Therefore, a late 
charge can be of great benefit, both 
as a deterrent and as an actual 
source of funds, and their legality 
should be clarified in the statutes. 
¢ Developer's Relinquishment of 
Control—The bylaws should make 
it clear that a developer has the right 
to turn over control of an 
association earlier that 
provided for in Fla. Stat. §718.301, 
and that he does not have to wait 
until three years after 51 percent of 
the units have been closed. From 
both a public relations and a 
practical point of view, an earlier 
turnover may be desirable. In many 
instances, turning over the control 
of the board has enhanced the 
marketability of the units, and 
improved relations between the 
developer and the owners while not 
hurting the association in any way. 
e Insurance and Insurance 
Trustee—The insurance provision 
(which it is recommended be 
placed in the bylaws) should not 
require an insurance trustee. The 
board of administration should be 
given the power to handle 
insurance claims and _ settlements 
rather than being forced to pay fees 
to an insurance trustee, even if one 
can be found. Eight times out of 


ten, large banking institutions, 
which are most frequently 
specified, seldom want the job. It’s 
ironic that many times the banking 
institutions that require such a 
provision are not willing to serve as 
the trustee. Further, it is often 
recommended within the insurance 
provision that an appraisal be done 
every year, which can be expensive 
to the association and is often not 
necessary. Usually boards can 
determine the market value of their 
units as well as an appraiser can, 
and if they have any doubt, 
normally the insurance broker will 
assist them in finding out what the 
inflationary effect may be in their 
local area. Since the insurance agent 
will receive additional commission 
if the amount of the insurance is 
increased, it is in his interest also to 
determine whether the insurance 


Attorneys can help 
reduce problems 
of condominium 
associations 


value of the project is proper. 

It is suggested that an insurance 
consultant or a consultant that is 
knowledgeable with the operations 
of condominiums be used when 
drafting the insurance provisions so 
as to be sure that the proper types of 
coverages are actually available 
and are affordable by the 
association. 


¢ Audits—Fla. Stat. §718.111(7) 
does not require that a CPA 
perform the audit annually, 


although most of the documents 
which we have reviewed require 
that CPA’s perform annual audits. 
All that is required under the statute 
is that the records be open to 


W. J. “DUKE”"MADER 
LICENSED QUALIFIED 


(Consultations By Appointment) 


(904) 722-4655 


(904 )785-5221 


P.O. Box 1611, Panama City, FL 32401 


Examiner of Questioned Documents 


HANDWRITING - HANDPRINTING 
TYPEWRITER VERIFICATION 
ALL INQUIRIES CONFIDENTIAL 
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inspection by unit owners or their 
authorized representatives at 
reasonable times, and that a written 
summary of financial records be 
supplied at least annually to unit 
owners or to their authorized 
representatives. Give the 
association the flexibility to utilize 
an outside accounting firm if it has 
the funds, but do not make it 
mandatory, particularly for small or 
minimum service associations. 

¢ Board of Administration—The 
smaller the boards of administration 
are, the easier they are to run. Some 
associations that have no more than 
60 or 70 units require in their 
documents an 11-member board. It 
is recommended that there be no 
more than five board members no 
matter what the size of the 
association is, and if they need 
additional assistance, they have the 
right to appoint as many 
committees as they wish. 
Additionally, it is suggested that the 
documents don’t make it 
mandatory that there be a half 
dozen committees established, 
particularly for small associations. 
There simply will not be the 
volunteer help to fill the committee 
requirements. Allow the board 
flexibility to appoint committees as 
needed. 

The foregoing are but a small 
sampling of the problems that can 
be greatly reduced if the attorneys 
who prepare condominium 
documents would make an effort to 
consider the ramifications of the 
provisions going into them. oO 


James L. Laughlin 
is president of 
Community Associ- 
ation Services, Inc., 
an organization he 
founded, which is 
headquartered — in 


Vienna, Virginia. 
CAS provides for- 
mation, planning, 


and management 
services to the real 
estate, lending, and 
development community throughout the 
country. 

Laughlin’s education includes 
undergraduate work in business 
administration, graduate degree programs in 
financial management, real estate 
management, land planning, and urban 
development. In the past 36 months he has 
had some 60 articles published on related 
topics. 

This article is based on a talk Laughlin 
gave during an institute on condominium 
and cluster housing at the University of 
Miami. 
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NOTE: There Is a 10 copy minimum of any one form. There is also a $10.00 minimum 
to 


_malling order for either the probate forms or the forme. 


— include 4% sales tax with each order 


Developed by the Real Property, 
Probate and Trust Law Section 
For Sale by The Florida Bar 


The Florida Bar 
Attention: Peggy Alford 
Tallahassee, Florida 32304 


Enclosed is my check for $____.. (Includes 4% sales tax.) 
Please send the Probate Forms checked below. 


name 


address 


city zip 
“Revised June 1978 and designed to comply with provisions of the new Probate Code 


No. of Sets (10 copies per set) 


P-24 Petition for Administration - 
Nonresident 

P-25* Oath of Witness to Will 

P-26* Application for Appointment of Com- 
missioner to Prove Will 

P-27 Commission to Prove Will and Oath of 
Witness 

P-28* Order Admitting Will to Probate 

P-29 Order Appointing Personal Represen- 
tative and Setting Bond 

P-30 Petition to Waive Bond 

P-30A Waiver 

P-31 Bond of Personal Representative 

P-32 Oath of Personal Representative 
Designation of Resident Agent. and 
Acceptance by Resident Agent 

P-33 Oath of Corporate Personal Represen- 
tative 

P-34 Letters of Administration 

P-35 Notice of Administration 

P-36 *Proot of Service of Notice of Admin- 

Notice of Hearing 

Waiver of Priority. Consent to A in 

ment of P-38 Petition for Allocation of Spouse's 

Waiver of Notice and Bond Share - Intestate Estate 

P-39 Order Allocating Spouse's Share 
P-40 Petition to Set Aside Exempt Propert 

Forms for No Administration Pro- P-41 Order Setting Aside Exempt Preperey 

ceedings P-42 Petition for Family Allowance 

P-43 Order Authorizing Family Allowance 

P-44 Petition to Set Aside Homestead Real 

Property 

Order Setting Aside Homestead Real 

Estate 


P-46 Claim of Elective Share by Spouse 
Forms for Summary Administration P-47 Petition for Determination of Elective 


PRICES 


$10.00 Minimum Order 
$ .50 for 10 copies of any one form. 
All orders add 4% sales tax. 


Intestate 


General Probate Forms 
No. of Sets (10 copies per set) 


Petition to Open Sate Deposit Box 
Order to Open Sate Deposit Box 
Notice to Creditors (Not for Formal 
Administration) 
Caveat— Creditor 
Caveat —Heir or Devisee 
Demand tor Notice 
Formal Notice by Mail 

8* Proof of Formal Notice by Mail 

9 Formal Notice by Publication 
(No form) 


PPPUPVVPD 


P-13 Statement for Disposition of Personal 
Property Without Administration P-45 
P-14 (No form) 


Developed by the Real Property, Probate and Trust Law Section. For sale 
by The Florida Bar. 


The Florida Bar 
Attention: Peggy Alford 
Tallahassee, Florida 32304 


Enclosed is my check for $ . (Includes 4% sales tax.) 
Please send the Guardianship Forms checked below. 

name 
address 
city 


PRICES 

$10.00 Minimum Order 

$ .50 for 10 copies of any one form. 
All orders add 4% sales tax. 


zip 
Pp 

_G-2143 Return of Guardian of Property 
- First Page (First Alternate) 
Return of Guardian of Property 
- Interior Page (First Alternate) 
Return of Guardian of Property 
- Final Page (First Alternate) 
Return of Guardian of Property 
- First Page (Second Alternate) 
Return of Guardian of Property 
- Schedule A (Second Alternate) 
Return of Guardian of Property - 
Schedule A (Second Alternate) 
Return of Guardian of Property 
- Schedule C (Second Alternate) 
Order Approving Return of 
Guardian of Property 
Certificate of Annual 


—G-2 144 


—G-2.145 
Commencement 
No. of Sets (10 copies per set) 


Petition for Appointment 

Guardian, single petitioner 

Petition for Appointment 

Guardian, multiple petitioners 

Formal Notice 

Proot of Formal Notice 

Notice of Hearing 

Waiver and Consent to Appoint- 

ment of Guardian 

Order Appointing Guardian 

Oath of Individual Guardian 

Designation of Resident Agent 

and Acceptance 

Oath of Corporate Guardian 

Bond of Guardian 

Letters of Guardianship of Person 

Letters of Guardianship of Guardian 

Property _G-2.200 Order Authorizing Payment of 

Letters of Guardianship of Person Comp to Guard 

and Property _G-3.010 Resignation of Guardian and 

Inventory of Guardian Petition for Discharge 

Petition for Appointment of Order Accepting Resignation of 

Appraisers Guardian 

Order Appointing Appraisers Petition for 

_G-1.120 Report of Appraiser (Single) Guardian 

—G-1.121 Report of Appraisers (Multiple) Receipt of Personal 
Representative, Approval of 

Administration Accounting, Waiver of Notice 

No. of Sets (10 copies per set) and Consent to Discharge of 
Guardian 

—G-2.050 Receipt of Ward, Approval of 

Accounting, Waiver of Notice 

and Consent to Discharge of 

Guardian 

Notice of Hearing on 

on Petition for Discharge 

Order of Final Discharge of 

Guardian 


Special Proceedings 
No. of Sets (10 copies per set) 


_G-2.146 
—G-2.147 
of —G-2.148 
_G-2.149 
_G-2.150 


—G-2.160 


of G 

Petition for Order Authorizing 
Payment of Attorney's Fee 

Order Authorizing Payment of 
Attorney's Fee 

Petition for Order Authorizing 
Payment of Compensation to 


—G-2.170 
—G-2.180 


—G-2.190 


—G-1.072 


—G-1.090 
—G-1.100 —G-3.020 


—G-1.110 —G-3.030 Discharge of 


—G-3.040 


Petition for Order Authorizing 
Periodic Payments to Guardian 
of Person 

Order Authorizing Periodic 
Payments to Guardian of 
Person 

Petition for Order Authorizing 
Payment for Assistance of Ward's 
Dependent 

Petition for Order Determining 
Whether Payments Should Be 
Made for Assistance of Ward's 


G-2.060 
_G-3.050 
—G-2.070 


G-2071 


_P-18 


P-19 


P-20 


P-21 
P-22 


P-23 


Petition for Summary Administration - 
Testate 

Petition for Summary Administration - 
Intestate 

Order of Summary Administration 


Forms for Family Administration 


Petition for Family Administration - 
Testate 

Petition for Family Administration - 
Intestate 

Order of Family Administration 


Forms for Formal Administration 


Petition for Administration - Testate 
Florida Resident 
Petition for Administration - 
Florida Resident 


Intestate — 


Petition for Administration - Testate 
Nonresident 


Share 


P-48 Order Determining Elective Share 
P-49 Proof of Claim by Personal Represen- 


tative 
P-50* Statement of Claim 
P-51 Objection of Claim 
P-52* Release of Claim 


P-53 Petition to Extend Time for Filing Final 
Accounting and Petition for Discharge 
P-54 Order Extending Time to File Final 
Accounting and Petition for Discharge 


P-55A Final Accounting 


P-55B Final Accounting. continuation 


P-55C Final Accounting. conclusion 

P-56* Petition for Discharge 

P-57 Notice of Final 
Petition for Discharge 


P-S58 Waiver by Beneficiary of Accounting 


and Consent to Discharge 
P-59* Receipt of Beneficiary 


P-60* Report of Distribution and Disposition 


of Claims 
P-61* Order of Discharge 


Accounting and 
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Dependent (Guardian of 
Property as Petitioner) 

Order Authorizing Payment for 
Wards Dependent 

Order Authorizing Payment for 
Ward's Dependent (On Petition 
of Guardian of Property) 

Petition for Order Declaring 
Annual E Ui 

Order Declaring Annual 
ation Unnecessary 

Annual Report of Guardian of 
Person 
Petition 


to Waive Annual 
ppe of Guard 

Order Waiving Annual Appear- 
ance of Guardian 

Return of Guardian of Property 
- First Page 

Return of Guardian of Property 
- Interior Page 

Return of Guardian of Property 
- Final Page 


—G-4.010 


—G-4.020 


—G-4.030 


_G-4.040 
_.G-4.050 
__G-4 060 


_G-4.070 


—_G-4.080 


—G-4.090 


_G-4 100 
—G-4110 


Petition for Order Requiring 
Return and Nemand for Service 
ot Copy of Annual Return 

Order Requiring Guardian to 
File Annual Return 

Petition for Order Designating 
Depository for Assets, and 
Acceptance 

Order D 
Depository'’s Receipt 
Petition of Foreign Guardian to 
Manage Property of Non-Resident 
Ward 

Order Authorizing Foreign 
Guardian to Manage Property 
of Non-Resident Ward 

Petition for Voluntary Guardian- 
ship 

Order Appointing Guardian 
upon Petition for Voluntary 
Guardianship 

Petition to Remove Guardian 
Order Removing Guardian 


@ 

if 4 

= 

_G-2 080 

P-16 
_G-2.081 

= _G-2.120 
-G-2 130 = 

_G-2.140 


Deficiency Judgment in 
Florida After a Commercially 
Unreasonable Sale of Collateral 


By Robert Pass and Brent Walker 


Can a secured creditor obtain a 
deficiency judgment if he has 
repossessed and sold collateral in a 
commercially unreasonable 
manner?! This is a_ significant 
question for both debtor and 
creditor. Ironically, the Uniform 
Commercial Code has resulted in 
some very nonuniform answers. 
The Florida Supreme Court has not 
faced the question, and there is 
disagreement among the states. 

All four Florida District Courts of 
Appeal have addressed the issue in 
the same limited factual context, 
and each has reached the same 
result: the denial of any deficiency. 
That result is often harsh and, more 
important, it is often hard for the 
creditor to avoid. 

The Florida Supreme Court has 
not fully resolved the question and 
the existing “Florida rule,” created 
by the intermediate appellate 
courts, should be limited to its 
present narrow bounds. 


The Statutes 


Three statutes are at the core of 
the problem: Code §§9-504, 9-507, 
and 1-103.2 

Section 9-504 provides in part: 


(1) A secured party after default may sell, 
lease or otherwise dispose of any or all of the 
collateral... . 


(2) If the security interest secures an 
indebtedness, the secured party must 
account to the debtor for any surplus, and 
unless otherwise agreed, the debtor is liable 
for any deficiency .... 
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(3) Disposition of the collateral may be by 
public or private proceedings . . . . Sale or 
other disposition may be as a unit or in 
parcels and at any time and place and on any 
terms but every aspect of the disposition 
including the method, manner, time, place 
and terms must be commercially reasonable 
.... (emphasis added). 


Thus, §9-504 allows the secured 
creditor to sell repossessed 
collateral and apply the proceeds 
against the debt. The principal 
restrictions are that he notify the 
debtor before sale and that he 
conduct the sale in a “commercially 
reasonable” manner [§9-504(3)]. 
The Code does not define 
“commercially reasonable.” 
Section 9-507(1) provides: 

If it is established that the secured party is 
not proceeding in accordance with the 
provisions of this Part disposition may be 
ordered or restrained on appropriate terms 
and conditions. If the disposition has 
occurred the debtor... has a right to recover 
from the secured party any loss caused bya 
failure to comply with the provisions of this 
Part. (emphasis added) 

Finally, §1-103 states: 

Unless displaced by the particular 
provisions in this Act, the principles of law 


and equity, including the law merchant . . . 
shall supplement its provisions. 


The Division of Authorities 


Despite the seemingly clear 
language of these sanctions, the 
courts disagree on how they work. 
The decisions divide into two 
general camps. First, many 
jurisdictions follow what has been 
called the “no deficiency rule.” 


That rule directs that, if the creditor 
fails to dispose of repossessed 
collateral in a commercially 
reasonable manner (or fails to give 
the debtor notice), he cannot 
recover any deficiency from the 
debtor.4 

The second line of cases, which 
adopts what will be called the 
“liberal rule,” holds that a 
commercially unreasonable sale (or 
a failure to give notice) does not 
result in an automatic forfeiture of 
the deficiency, but allows the 
creditor to recover a deficiency in 
the amount that he can show would 
have been left had he acted 
properly. Two methods have been 
used in applying the liberal rule. 
One creates a rebuttable resump- 
tion that the value of the collateral 
equalled the amount of the debt 
and places the burden of showing 
otherwise on the creditor.» The 
other requires the debtor to prove 
the amount of loss (by way of set- 
off or otherwise) that he has 
sustained because of the creditor’s 
failure to properly dispose of the 
collateral or to give notice.® 

Many decisions in éach camp 
have arisen in pure “no-notice” 
situations,’ while some involve 
other elements of commercial 
unreasonableness (i.e., failure to 
properly promote the sale, failure 
to obtain a reasonable _price).® 
However, no state has applied a 
different rule for different creditor 
failures. No state applies the “no 
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deficiency” rule in no notice cases 
and the liberal rule in inadequate 
promotion cases, for example. 
Despite this split of authorities, 
the law seems at first glance to be 
settled in Florida. In Turk v. St. 
Petersburg Bank & Trust 
Company,® the creditor sold the 
collateral at a public sale, without 
notifying the debtor, leaving a 
substantial deficiency. The 
defendant raised lack of notice as a 
defense to the deficiency action. 
The opinion does not suggest that 
the sale was challenged on any 
other ground. The court held that: 


In the absence of a required notice by the 
secured creditor pursuant to F.S. 
§679.504(3), F.S.A., the creditor forfeits his 
right to any deficiency against any 
defendant not so notified. 


The court expressly adopted the 
reasoning of Leasco Data 
Processing Equipment Corp. v. 
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Atlas Shirt Company,"® which Turk 
characterized as holding that: 
Since deficiency judgments after 
repossession of collateral are in derogation 
of the common law, any right to a deficiency 
accrues only after strict compliance with the 
relevani statutes." 

After Turk, each of the other 
district courts of appeal addressed 
the same issue. In each the only 
misconduct alleged by the debtor 
was a failure to give prior notice of 
the sale of the collateral. Each held 
that the deficiency was forfeited.'2 

If these cases are limited to their 
strict holdings, Florida has adopted 
the no deficiency rule, but only in 
situations where the creditor failed 
to give the debtor notice. Because 
of the expansive language in Turk, 
however, it can be argued that the 
Florida courts will also apply the no 
deficiency rule where the creditor 
has acted in a commercially 
unreasonable manner other than by 
failing to give notice of the sale. 


Harmonious With Code? 


Under pre-Code law a creditor 
was not entitled to a deficiency 
judgment unless he showed that, in 
disposing of repossessed collateral, 
he had used “reasonable care and 
judgment . .. in order not needlessly 
to sacrifice the buyer's interest.” 
In other words, the courts followed 
the no deficiency rule when the 
resale was conducted without 
“reasonable care and judgment,” 
which included a failure to notify 


the debtor, failure to adequately 
promote the sale, or failure to 
obtain a reasonable price." 

Since §1-103 allows non-Code 
law to supplement the Code, 
“unless displaced by the particular 
provisions” of the Code, the central 
question is whether the Code has 
displaced the existing common law 
or non-Code no deficiency rule. In 
trying to answer that question, a 
good starting point is to ask whether 
use of the no deficiency rule makes 
sense within the framework of 
Article 9. 

The Code provisions authorizing 
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Deficiency Judgments 


the recovery of a deficiency and 
permitting the debtor tu sue the 
creditor for “any loss caused by [the 
creditor's] . . . failure to comply 
with . . . this part,” when read 
together, strongly suggest that the 
Code has “displaced” prior law. 

Section 9-507(1) is clear. It gives 
the debtor a cause of action against 
the creditor, without limitation, to 
recover any “loss” caused the 
debtor by the creditor’s failure to 
comply with any of “the provisions 
of this Part,” which includes §9- 
504.5 

When the creditor has violated 
§9-504(3) (i.e., by a commercially 
unreasonable disposition), the 
debtor’s only material loss in most 
cases is the failure of the sale to 
bring the fair market value of the 
collateral. Holding that there is no 
deficiency after such a disposition 
eliminates the possibility of any 
“loss.” Thus, in most cases the 
remedy given in §9-507 becomes 


superfluous under the no deficiency 
rule. The ironic result is that the no 
deficiency rule does not 
supplement the Code provisions (as 
might be authorized under §1-103), 
but actually displaces them. 

When §9-504(2) is compared with 
its Article 2 analogue (§2-706), it 
becomes even more difficult to 
“construe” §9-504(2) to support the 
conclusion that the common law 
has not been displaced. Section 2- 
706, which explains a seller’s resale 
and deficiency rights upon a 
buyers wrongful rejection of 
goods, states that “[w/here the 
resale is made in good faith and ina 
commercially reasonable manner 
the seller may recover the 
difference between the resale price 
and the contract price .. . [i.e., a 
deficiency].” (emphasis added). 

Thus, in Article 2, commercial 
reasonableness is phrased as a clear 
condition precedent to the recovery 
of a deficiency, while Article 9 
expressly allows a deficiency but 
provides an express remedy for the 
debtor’s “loss” from failure to 
follow the commercially 


reasonable standard. 
If §§2-706, 9-504, and 9-507(1) are 
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read as part of an_ integrated, 
uniform statute, the different 
approaches taken in §2-706 and §9- 
504(2) indicate that different 
treatments were intended. If the 
drafters had intended that a 
commercially unreasonable 
under Article 9 would forfeit the 
entire deficiency, would they not 
have used the same plain language 
that they used in Article 2? 

The no deficiency rule is also 
inconsistent with the Code’s 
remedy policy. Section 9-507 
creates a “remedy.” It gives to the 
debtor who has suffered a “loss” 
because of a creditor’s failure to 
“proceed in accordance with this 
Part” a cause of action to recover 


that “loss” from the offending 
creditor. Thus, for example, a 
creditor who wrongfully 


repossesses collateral in violation of 
§9-503 could be sued by the debtor 
under §9-507 for the value of the 
collateral. Similarly, if the creditor 
properly repossesses the collateral 
but fails to account to the debtor for 
any surplus generated from the 
resale (as he is required to do in §§9- 
502 and 9-504), the debtor could 
recover the surplus the 
creditor under 9-507. 

In each such situation the remedy 

given by §9-507 corresponds with 
the well articulated policy 
underlying Code remedies: 
The remedies provided by this Act shall be 
liberally administered to the end that the 
aggrieved party may be put in as good a 
position as if the other party had fully 
performed but neither consequential or 
special nor penal damages may be had 
except as specifically provided in this Act or 
by other rule of law. §1.106(1). (emphasis 
added). 

The liberal rule is calculated to 
reach exactly the result prescribed 
by §1-106(1): to put the “aggrieved 
party” (debtor) in as good a 
position as if the other party 
(creditor) had fully performed 
(sold in a commercially reasonable 
manner). Under that rule the 
creditor recovers only the 
deficiency (if any) to which he 
would have been entitled had he 
complied with §9-504. Stated 
differently, the liberal rule protects 
the debtor from paying the part of a 
deficiency that results from the 
creditor's commercially unreason- 
able conduct. 

The no deficiency rule generally 
does the opposite. It effectuates the 
policy stated in §1-106(1) rarely and 
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then only fortuitously. It seldom 
guarantees that the debtor will be 
put in the position he would have 
been in had the creditor discharged 
his duties under §9-504. Since 
commercial realities teach that even 
a commercially reasonable resale 
will only infrequently generate 
enough money to retire the debt, 
the no deficiency rule will almost 
always put the debtor in a better, 
often substantially better, position 
than if the creditor had sold the 
collateral at the highest available 
price. 

Thus, not only does the no 
deficiency rule usually create a 
windfall for the debtor, but its 
effect is essentially penal, which is 


also contrary to the express policy 
of §1-106(1).'6 


Does the No Deficiency Rule 
Serve a Beneficial Purpose? 


Some courts justify the no 
deficiency rule by arguing that it 
makes creditors more careful in 
discharging their §9-504 duties. 
That notion ignores commercial 
realities, at least when applied 
outside the no notice situation. 

Section 9-504(4) furnishes an 
objective, simple standard for 
giving notice. Compliance is easy. 
The creditor does not have to give 
written notice of the sale, nor does 
he even have to show that the 
notice, if written, was received. All 
he need do is either give the debtor 
oral notice or send him written 
notice in a manner that is likely to 
reach him (first class mail).!7 Given 
such an easy task—and considering 
the fundamental nature of the 
protection afforded by the notice— 
the no deficiency rule arguably 
does have a prophylactic effect 
insofar as the giving of notice is 
concerned. Since the creditor 
knows exactly what he must do, he 
ought to do it, and there is no reason 
to sympathize with him when he 
does not. 

Satisfaction of the “commercially 
reasonable” standard can be a very 
different matter. Unlike the notice 
requirement, the Code says little 
about what constitutes “com- 
mercial reasonableness.” The 
courts are unable to give it a concise 
meaning or to establish a workable, 
objective standard of conduct.!§ In 
cases of general commercial 
unreasonableness, the no 
deficiency rule attempts to ensure a 
specific result by penalizing the 
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creditor for not doing what the 
Code drafters did not define and 
what the courts cannot explain. 

Of course it can be said that, even 
if the meaning of “commercially 
reasonable” is nebulous, the no 
deficiency rule still encourages the 
creditor to use his very best efforts 
in disposing of the collateral.'® This 
argument admittedly has some 
merit. However, the liberal rule has 
precisely the same effect, without 
the inequities inherent in the no 
deficiency rule.” 

It has been suggested that the no 
deficiency rule keeps deficiency 
actions simple, and in that respect 
alone serves an admirable function. 
Simple litigation is desirable, but it 
is questionable whether the rule 
really accomplishes that goal. 
Under the no deficiency rule the 
only ultimate fact issue is whether 
the disposition was commercially 
reasonable. Although in liberal-rule 
states a second fact issue—by how 
much the debtor was prejudiced— 
must be resolved. all the evidence 
on the second issue will be 
introduced in any event. 

The creditor under either rule has 
the burden of showing that the sale 
was commercially reasonable. In 
doing so he will nearly always 
introduce any favorable evidence 
of the fair market value of the 
collateral and the debtor will 
introduce any contrary evidence as 
to market value. Evidence of the 
fair market value of the collateral is 
highly material to the “commercial 
reasonableness” issue since it bears 
directly on a critical “aspect” of the 
sale.2! Of course, this is the same 
evidence that is necessary to 
demonstrate the extent of (or lack 
of) prejudice or “loss.” 

In both no deficiency rule and 


liberal rule states the trier of fact 
sees essentially the same evidence. 
Using it to reach the second 
conclusion (the extent of the 
debtor’s injury) should involve only 
slightly more time and effort than 
reaching the first (whether the sale 
was commercially reasonable). 
This is particularly true since, if the 
trier of fact has weighed the 
evidence as to fair market value in 
determining the reasonableness of 
the sale, as it should, it has almost 
certainly already performed the 
task necessary to answering the 
second question. 


Conclusion 


So far, most of the decisions 
employing the no deficiency rule, 
including the Florida decisions, 
have done so in simple “no notice” 
situations. While use of the no 
deficiency rule in such cases is 
probably inconsistent with the 
framework of Article 9, it is “unfair” 
at the expense .of creditors with 
whom it is hard to sympathize. In 
any event, given the unanimity 
among the district courts of appeal, 
and therefore the diminished 
chances of Supreme Court 
resolution of the issue, use of the no 
deficiency rule in no notice cases is 
probably a fait accompli. 

Similarly, while no one rightly 
sympathizes with the occasional 
creditor who willfully violates the 
Code in reselling repossessed 
collateral, he can be adequately 
dealt with through other 
supplementary principles under §1- 
103. 

However, when applied to a 
simple failure to satisfy the ill 
defined Code concept of 
commercial reasonableness, the no 
deficiency rule ignores the 
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Deficiency Judgments 


common-sense observation that 
commercial reasonableness is a 
matter of degree and opinion. If 
Turk is expanded to treat the small 
transgressor as harshly as those who 
willfully violate their Code duties 
or who fail to provide the debtor 
with the simple yet fundamental 


element of notice, the liberal and 
pragmatic spirit of the Code is lost. 

Under an expansive reading of 
Turk, every creditor who 
repossesses goods and resells them 
to mitigate or obviate his losses does 
so at considerable peril and without 
satisfactory standards by which to 
chart his actions. The inequity of 
the no deficiency rule increases 
during recessionary periods, which 
tend to foster both defaults and 
repossessions, while reducing the 
probability that even a commer- 
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cially reasonable resale will bring a 
“good” price. 

Little, if anything, strongly favors 
the no deficiency rule, except a 
slavish adherence to common-law 
policies that have been displaced 
by Code standards. The central 
irony of the no deficiency rule is 
that it punishes by a common-law 
rule of result violations of a Code- 
imposed standard of conduct, the 
parameters of which have just 
begun to be charted. oO 


FOOTNOTES 


1The term “deficiency” means the 
difference between the amount of the 
indebtedness and the amount obtained from 
the creditor’s resale of the collateral. See, 
Cameron Brown Smith, Inc. v. East Glen 
Oaks, Inc., 341 So.2d 450, 456 (La. App. 
1976); Grace v. Hendricks, 140 So. 790 (Fla. 
1932). 

2 Throughout this article, references are 
only to the Code sections as identified in the 
master version adopted in 1962 by the 
American Law Institute and the National 
Conference of Commissioners on Uniform 
State Laws, including subsequent revisions. 
Each Code section discussed or quoted in 
this article is identical to the provisions of the 
Florida Uniform Commercial Code, 
Chapters 671-680, Florida Statutes. 

3 Terms like “commercially reasonable,” 
“commercial reasonableness,” and 
“reasonable commercial standards” appear 
at various places in the Code. See, e.g., §§2- 
706, 2-715, 7-210, 7-308, 7-404 and 8-318. 
While the Code does not define commercial 
reasonableness as a general concept, §9- 
507(2) states that a sale is commercially 
reasonable if the secured party sells the 
collateral in the usual manner in a 
“recognized market,” or if he sells at the 
price current in such a market, or if he has 
“otherwise sold in conformity with 
reasonable commercial practices among 
dealers in the type of properties sold.” The 
first two methods of obtaining a 
commercially reasonable sale are rarely 
available because they have been construed 
to apply only in cases of goods that are 
traded in markets more or less equivalent to 
a stock or commodity exchange. See O’Neil 
v. Mack Trucks, Inc., 533 S.W. 2nd 832 (Tex. 
Civ. App. 1975); Gezon Motors v. Gould, 18 
UCC Rep. Serv. 1339 (Mich. Dist. Ct. 1976). 
The third method, selling in conformity with 
reasonable commercial practices among 
dealers, is nearly as indefinite as the 
commercially reasonable standard itself. 
Note that the standard it imposes is not 
whether the creditor has sold in 
conformance with the practices of other 
dealers, but whether he has sold in 
conformance with the reasonable 
commercial practices of those dealers. 

4 See, e.g., Camden National Bank v. St. 
Clair, 309 A.2d 329 (Me. 1973); Atlas Thrift 
Co. v. Horan, 27 Cal. App. 3d 999, 104 Cal. 
Rptr. 315 (Cal. App. 1972); Dynalectron 
Corp. v. Jack Richards Aircraft Co., 337 F. 
Supp. 659 (W.D. Okla. 1972); Braswell v. 
American National Bank, 117 Ga. App. 699, 
161 S.E.2d 420 (1968); Central Budget Corp. 
v. Garrett, 17 UCC Rep. Serv. 327, 368 

N.Y.S.2d 268 (App. Div. 1975); Granite 


THE FLORIDA BAR JOURNAL 


& 
ig 
4 
724 


Equip. Leas. Corp. v. Marine Dev. Corp., 20 
UCC Rep. Serv. 568 (Ga. App. 1976); Cities 
Serv. Oil Co. v. Ferris, 9 UCC Rep. Serv. 899 
(Mich. Dist. Ct. 1971). 

5 See, e.g., Clark Leasing Corp. v. White 
Sand Forest Products, 535 P.2d 1077 (N.M. 
1975); Franklin State Bank v. Parker, 136 N.J. 
Super. 476, 346 A.2d 632 (1975); United 
States v. Whitehouse Plastics, 501 F.2d 692 
(5th Cir. 1974) (predicting Texas law); 
Leasing Associates Inc. v. Slaughter & Sons, 
450 F.2d 174 (8th Cir. 1971) (applying 
Arkansas law); Universal C.1.T. Credit Co. 
v. Rone, 248 Ark. 665, 453 S.W. 2d 37 (1970) 
In re Thomas, 12 UCC Rep. Serv. 578 
(W.D.Va. 1973). 

6 See, e.g., Leasco Computer, Inc. v. 
Sheridan Industries, Inc., 82 Mise. 2d 897, 

71 N.Y.S. 2d 531 (1975); Cornett v. White 
Motor Corp., 190 Neb. 496, 209 N.W.2d 341 
(1973); Conti Causeway Ford v. Jarossy, 114 
N.J. Super. 382, 276 A.2d 402 (1971). 

7 See e.g., In re U.G.M. Corp., 20 UCC 
Rep. Serv. 827 (E.D. Pa. 1976). 

5 See, e.g. Central Budget Corp. v. 
Garrett, 17 UCC Rep. Serv. 327, 368 N.Y.S. 
2d 268 (App. Div. 1975). 

9 281 So.2d 534 (Fla. 2d DCA 1973). 

10 66 Misc. 2d 1089, 323 N.Y.S.2d 13 (N.Y. 
Civ. 1971). 

'' The “rule” established in the Leasco 
decision relied upon by Turk was rejected in 
Leasco Computer, Inc. v. Sheridan Indus., 
Inc., 17 UCC Rep. Serv. 1404, 371 N.Y.S.2d 
531 (N.Y. Civ. 1975). In the latter Leasco 
decision, the court adopted the view that a 
lack of notice does not automatically deprive 
the creditor of his right to a deficiency, and 
that the burden was upon the debtor to show 


that he was damaged by the creditor's failure 
to give notice and by how much. The court 
held that the decision in the earlier Leasco 
case “should no longer be regarded as 
controlling or followed.” 17 UCC Rep. Serv. 
at 1408. 

'2 Hepworth v. Orlando Bank & Trust 
Company, 323 So.2d 41 (Fla. 4th DCA 1975); 
Washington v. First National Bank, 332 
So.2d 644 (Fla. 3d DCA 1976); Barnett v. 
Barnett Bank of Jacksonville, 345 So.2d 804 
(Fla. lst DCA 1977). 

'3 Vo_p, HANDBOOK OF THE LAW OF SALES 
para. 154, 484 (1931). The standard was 
sometimes expressed as requiring the 
creditor to “use every effort to sell the estate 
[collateral] under every possible advantage 
of time, place, and publicity.” Foster v. 
Knutson, 84 Wash.2d 538, 527 P.2d 1108 
(Wash. 1974). The no deficiency rule was 
also the accepted result under the pre-Code 
statutes (principally the Uniform 
Conditional Sales Act). See Leasco Equip. 
Data Proc. Corp. v. Atlas Shirt Co., supra, 
n. 5; Camden Nat'l Bank v. St. Clair supra, 
n 3. 
14 See, e.g., C.L.T. corp. v. Haynes, 161 
Me. 353, 212 A.2d 436 (1965); Rocky 
Mountain Export Co. v. Colquitt, 179 Cal. 
App. 2d 204, 3 Cal. Rptr. 512 (1960); Annot., 
49 ALR 2d 15 (1956). See generally, WHITE & 
SuMMERS, HANDBOOK OF THE LAW UNDER 
UnirorM ComMMERCIAL Cope, §26-15, p.1000; 
2 Gitmore, SECURITY INTERESTS IN PERSONAL 
Property, §44.9.4, p.1261. 

'5 “This Part”, as used in §9-507(1), refers 
to Part 5 of Article 9. Part 5 (“Default”) 
includes §§9-501 through 9-507. 

'6 The penal effect of the no deficiency 


- rule has been acknowledged by some courts. 


See, e.g., United States v. Whitehouse 
Plastics, Inc., 501 F.2d 692 (5th Cir. 1974); 
Comett v. White Motor Corp., 209 NW 2d 341 
(Neb. 1973). In Cornett the court noted that 
the no deficiency rule would inject a “drastic 
punitive element and there is no public 
policy that requires this result.” 

'7 James Talcott, Inc. v. Reynolds, 529 
P.2d 352 (Mont. 1974); Hudspeth Motors, 
Inc. v. Wilkinson, 382 S.W.2d 191 (Ark. 
1964); Hawkins v. General Motors Acc. 
Corp. 242 A.2d 120 (Md. 1968); Wuire & 
SuMMERS, HANDBOOK OF THE LAW UNDER THE 
UnirorM CoMMERCIAL Cope 984-85 (1972); 
UCC $§1-201(26), (38). 

'S See, e.g., Ridley v. First Nat'l Bank, 16 
UCC Rep. Serv. 43 (N.M. App. 1974). It has 
been observed that “the Code obviously 
cannot settle in advance questions of fact as 
to what particular circumstances are 
reasonable methods of disposition of 
collateral.” Hanna, The Uniform 
Commercial Code and Mississippi Law of 
Personal Property Security, 31 Miss. L. J. 
123, 140 (1960), quoted in 1 Coocan, Hocan, 
VaGHTs, SECURED TRANSACTIONS UNDER THE 
UCC §8.04[2][a][i] n. 97 (1977). 

'9See United States v. Whitehouse 
Plastics, Inc., supra n. 4, at 695. 

20 See id. 

2! See Associates Fin. Co. v. Teske, 212 
NW 2d 572 9Neb. 1973); Allied Equip., Inc. 
v. Pee, 13 UCC Rep. Serv. 749 (Miss. 1973); 
Beneficial Fin. Co. v. Reed. 13 UCC Rep. 
Serv. 974 (lowa 1973); Mercantile Fin. Corp. 
v. Miller, 292 F. Supp. 797 (E.D. Pa. 1968); 
Atlas Constr. Co. v. Dravo-Doyle Co., 3 
UCC Rep. Serv. 124 (Pa. Comm. PI. 1965). 
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Cases on Point Available by Computer 


By Eric L. Welsh 


Anyone who has struggled with 
the manual keynumber method for 
legal research knows the 
frustrations of retrieving cases on 
point. This is particularly true when 
it is necessary to use the Dicennial 
Digest. With the increasing number 
of bound volumes and _ supple- 
ments, it is an endless task to obtain 
the latest cases that fall under a 
particular keynumber. Relevant 
cases may be scattered over any 
number of keynumbers in different 
digest topics. It is becoming more 
difficult to do a thorough and up-to- 
date case law search. 


Westlaw, the computerized legal 
research system developed by the 
West Publishing Company, can 
help the attorney with this 
increasingly serious problem. 
Located at the Dade County Law 
Library in Miami, it contains the full 
text of all federal district court and 
U.S. Court of Appeals decisions 
published by West from 1961 to 
date. Also included is the full text of 
all U.S. Supreme Court decisions 
published from 1932 to the present. 
The full text of all state cases 
appearing in the National Reporter 
System that were decided after July 
1, 1977 are also included. 
Headnotes from state cases from 
1967 to the present, and all of the 
above federal cases, will continue 
to be available. 


Although you can search by 
keynumber, the best search method 
is to combine specific words or 
phrases with a series of restrictive 
operators. For example, suppose 
you are trying to find cases which 
hold that restricting a parade is a 
violation of the first amendment 
right of free speech. One way to 
enter this request would be as 
follows: parade assembly/p 
restriction/p “free speech.” The/p 
operator tells the computer to 
retrieve all cases which contain 
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The Westlaw system at the Dade County Law Library. 


either parade or assembly, plus the 
word restriction, and the phrase 


“free speech” in the same 
paragraph. 
This search request can be 


modified in different ways. You can 


make a narrower request by 
requiring that the above terms be in 
the same sentence. Or you could ask 
the computer to require some terms 
to be in the same paragraph or 
sentence and other terms to be 
within the same case. In addition, 
you may ask that some of your 
search words be grouped _ in 


different paragraphs. A researcher 
has several options available in how 
he may formulate his question. 

You may search one or several 
keynumbers simultaneously and 
save a considerable amount of time. 
Statute numbers, rules of criminal 
and civil procedure, case titles, case 
citations and administrative 
regulations may also be used in a 
question. In short, anything that has 
been cited in a case can be searched 
for. 

Once a case has been retrieved, 
the system -will display the highest 
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ranked case first. This is the case 
that contains the greatest 
proportion of all the words 
contained in the search request. For 
added convenience, the latest cases 
will be displayed first. 


Time Saving Features 


Westlaw has a number of time 
saving features. After a search 
request has been processed and the 
first case has appeared on the 
terminal screen, you may ask the 
machine to show you exactly in the 
case where a particular term or 
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terms are located. This device will 
continue to function after you have 
gone on to the next case retrieved 
by your query. 

A second useful feature is the 
asterisk. It is placed immediately 
following the root form of the 
search term, e.g., restrict®. Placing 
an asterick after the term “restrict” 
will retrieve cases that contain all of 
its different forms, such as restriction, 
restrictions, restricting, etc. A 
relevant case in point can be easily 
missed if an asterick is not placed 
after a search word. If we typed in 
our original query the term 


“restrict” without an asterisk, a case 
that said “restrictions on a parade 
violate the right of free speech” 


would not be _ retrieved. The 
computer would have only 
considered cases containing the 
word “restrict.” 

A third feature that can save a 
great deal of time is the list function. 
After a search has been processed, 
you may request a list of case 
citations that can be quickly copied 
on a high-speed printer in less than 
seven seconds. Each citation 
includes the full title of the case and 
its official as well as national 
reporter cites. If the case has been 
overruled or if certiorari has been 
denied, the computer will give the 
citation where such action was 
taken. 

An advantage recently added to 
Westlaw is its ability to retrieve 
cases on how a judge has ruled ona 
particular legal issue in the past. 
You may refine your request to the 
point where you can determine 
how a local circuit judge has 
decided an issue. Furthermore, you 
can also ask how a particular state 
district court of appeal, federal 
district, or circuit has ruled on a 
point of law. This gives the 
practicing attorney information 
that is not accessible in traditional 
legal materials. 


Another recent improvement of 
Westlaw is that it may be used as a 
citator in the way a traditional 
Shepard’s cannot. By combining 
search terms with the title of a case 
you can learn how other decisions 
have construed a particular case’s 
interpretation of a legal issue. For 
example, if you combine the case 
Mapp v. Ohio with the phrase 
“prospective application,” you will 
obtain all cases that have construed 
the interpretation of Mapp v. Ohio 
in regard to the legal point 
expressed in those words. Although 
Shepardizing a case in the 
traditional manner can be focused 
on the legal issue raised in a 
particular paragraph or headnote, 
the combination of the title of a case 
and specific keywords is a far more 
exact method of obtaining relevant 
citating cases. 

At the present time, West plans to 
expand its coverage of U.S. Court 
of Appeals and federal district 
court decisions back to 1940. Once 
this is accomplished sometime in 
1978, Westlaw will have all 
decisions contained in the Modern 
Federal Practice Digest, 1st and 
2d Series. 

Any questions concerning 
Westlaw, as well as requests for 
demonstrations, should be 
addressed to Eric Welsh, Reference 
Librarian, Dade County Law 
Library, 321A County Courthouse, 
73 West Flagler St., Miami, Fla. 
33130. Appointments may be made 
by telephoning him at (305) 579- 
5422 or 579-5423. Oo 


Editor's Note: Do you have a procedure 
that has reduced time and expenditure 
in your law office? Contributions for 
publication in this column = are 
welcomed by the Journal. 
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Injustice For Aut by Anne Strick, 
pp. 282, G.P. Putnam’s Sons, $8.95, 
New York, N. Y. 1977. 


Reviewed by Samuel Abrahams 


Anne Strick has written a most 
critical analysis of the fundamental 
roots of our system of legal justice 
and organization from the 
perspective of the concerned lay 
person. It is an extraordinary 
performance in terms of creative 
insight, historical description, and 
intelligent dissection of flaws, 
shortcomings and moral deviations. 
While many lawyers and _ social 
critics will be skeptical about the 
sundry findings of the writer, they 
will surely be impressed by the 
range of her involvement in an area 
of profound study, complexity and 
conceptual circuitry. 

Anne Strick has written fiction 
and nonfiction, participated in 
organizing political campaigns, 
served as a speechwriter, and 
engaged in secretarial endeavors 
for members of the United States 
Congress; all these varied 
experiences have been very 
valuable in affording her a firm 
grasp of the operations of our vast 
law structure with its myriad 
ramifications in the body politic. 
She pinpoints the cardinal thesis of 
her book by stating (page 14) that 
“The heart of our judicial crisis is 
the adversary ethic: the values and 
conceptual system it represents, 
together with those antisocial 
behaviors it confirms and 
inexorably proliferates.” 

She find our legal schemes 
designed to distort and pervert the 
quest for truth, integrity and justice 


Let us Help You With 
Your Bonding Needs 


Fast Courteous Service 


Florida 
Verification 


Bureau, Inc. 
P.O. Drawer 17308 
Pensacola, Florida 32522 
(904) 438-1493 


by a variety of antiquated devices 
unsuited for a fair and just law 
complex. Anne Strick bemoans the 
fact that the greatest supporters of 
our adversary system have rarely, if 
ever, examined the implications of 
their glowing assumptions about 
the power and vigor of the 
adversary order of things. For 
example, she asserts: Law Books in 
Print does not make any reference 
to any existing volume on the 
adversary system while the UCLA 
and Los Angeles County Law 
Libraries are conspicuous by their 
dearth of books on the title and 
subject of this phase of law. Strick 
depicts the adversary process as an 
“anachronism, relic of a primitive 
way of seeing and thinking about 
the world.” 


The author is appalled by 
lawyers and students who advocate 
devious methods to attain victory in 
the field of battle. She describes 
them on page 37 as “...terms of 
weaponry, of injury, and of 
extermination....” She illustrates her 
viewpoint by quoting the late 
Justice Learned Hand to the effect 
that a lawsuit is basically as lethal 
and destructive as the elements of 
illness and death. She assails the 
circuitous, obscure and_ fuzzy 
nuances of legal language as 
“connotative and general: heavy on 
opinion, light on description, and 
lighter still on predictive accuracy.” 
She hates the either-or judge or jury 
absolute verdict wherein the 
essence of truth may frequently lie 
somewhere in between the 
protestations of the litigants. Or as 
she says about judges on page 159, 
“He is a man trained within the 
confines of polarity’s blame system, 
but untrained in discretionary skills; 
untrained in listening for sounds of 
distortion, bias, closure - either in 
others or in himself.” 


Anne Strick concludes this broad- 
based project by suggesting a 
socially oriented, nonadversary 
system of legal procedure with a 
plethora of minute and detailed 
organizational directives. This 
book is fascinating, but seems to 
evade and overlook some of the 
finer virtues of our legal 
concoctions. No better program for 
truth-seeking has ever been devised 


with all of its foibles and 
inadequacies. In the long run, the 
adversary system is by far the most 
effective instrumentality and 
avenue in the eternal struggle to 
reach the apogee of truth and 
justice in a world beset with 
problems of great magnitude and 
difficulty. 

Q. There is some talk now about outlawing 
plea bargaining? (author) 

A. No, no, no....There are three...things 
that are going to be with us 
forever....drinking, gambling and _ plea 
bargaining. (defense attorney) 

Most laymen and_ fledgling 
lawyers, schooled in “Perry Mason” 
and “The Defenders,” believe that 
trials are the predominant method 
of meting out justice in this 
country’s criminal courts. Plea 
bargaining, they think is shady and 
undignified, carried on behind 
closed doors, as a last resort in tough 
cases or in courts with staggering 
caseloads. 

Not true, says political scientist 
Milton Heumann in PLEA 
BARGAINING: THE EXPERIENCES OF 
PROSECUTORS, JUDGES, AND DEFENSE 
ATTORNEYS (The University of 
Chicago Press—$15). trial 
courts have not tried the majority of 
their cases for over 75 years. 
Instead, in return for a guilty plea, 
the prosecutor makes the defense 
attorney an irresistible offer—a 
reduced charge or sentence or both 
for his client. Since the 1970 
Santobello decision in the Supreme 


Court, this system has _ been 
conducted in the open and 
officially condoned. 

In frank interviews with 


personnel in Connecticut’s criminal 
courts, Heumann explored 
newcomers’ reactions to the plea 
bargaining process. New defense 
attorneys are shocked to learn that 
most defendants are factually guilty 
and eager to make deals. 
Opportunities to contest state’s 
evidence legally are rare. Filing 
motions and briefs, as he has been 
carefully taught, the freshman 
defender meets with derision and, 
in some cases, persecution from 
state’s attorneys and judges. 


It’s awful. Everything is done to make it 
easy and comfortable, quick, for the person 
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who wants to plead guilty. The person who 
wants to fight his case, you file a motion to 
fight it; in two or three weeks he comes back. 
The police officer doesnt show up... 
(defense attorney) 
The defendant, as well as_ his 
attorney, may suffer. A judge 
comments: 

You get a feeling about a lawyer, and 
sometimes, you hate to say it, but sometimes 


you get sore at the lawyer and you take it out 
on his client. (judge) 


New prosecutors, expecting to 
do battle in court, find themselves 
usurping the judge’s role. 

prosecutor runs the courtroom. 
Although the judge is theoretically in charge 
we're standing there plea bargaining and 
calling in cases at the same time and chewing 
gum and telling the people to quiet down 
and setting bonds... (prosecutor) 

Veteran prosecutors point to the 
sometimes irrational decisions of 
juries unpredictability of 
judges as reasons why they prefer 
plea bargaining to trial. The novice 
judge, more often than not a 
political appointee without any 
criminal court experience, soon 
learns that plea bargaining saves 
time and effort, and protects him 
from the possibility of reversal on 
appeal. 


To experienced _ participants, 
plea bargaining is a fair and just 
system. Plea bargaining allows 
mutually beneficial trade-offs to be 
made without an overwhelming 
amount of detailed work. The 
rookie finds out that conforming to 
the system serves his professional 
interests. 

How will plea bargaining fare in 
the future? Within six years, two 
national commissions have 
investigated the process. One 
concluded that plea bargaining is a 
vital force that keeps cases moving 
through the courts. The other said 
that it should’ be abolished. 
Heumann claims that, like it or not, 
plea bargaining is here to stay. He 
argues for reforms to decrease 
abuse within the system. And he 
proposes the use of arbitration—a 
controversial alternative to both 
plea bargaining and _ trials—to 
resolve certain criminal cases. 


Ann Barret 


Reviews of books of legal subjects 
of interest to lawyers are welcomed 
by the Journal and will be 
published on these pages as general 
interest and space govern. 
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LEQal Literature 


“Ten Most Frequently Asked 
Questions About Paralegals,” by 
Bernard Sternin. A four-page article 
of questions and answers about 
legal assistants. Are they 
competition or secret weapon? Isn't 
your secretary really one of them? 
What can they do? How are they 
billed? How can you further 
develop your secretary’s potential 
to do more paraprofessional work? 
Reprinted from Legal Economics, 
published by the Section of 
Economics of Law Practice, 
American Bar Association. For a 
free copy, send a self-addressed 
envelope stamped with 20¢ and 
marked with the title, to Bernard 
Sternin, 5 Hawke Lane, Rockville 
Centre, New York 11570. 


“What Automatic Typing 
Equipment Can Do for You,” by 
Bernard Sternin. A 20-page booklet 
describing automatic typing 
equipment as a law office tool. 
Using magnetic card machines as a 
prototype, the article offers a 
ground floor description of how 
these machines work, and then 
continues through to information 
processing and communications. 
Some 40 uses are described and 
illustrated. For a free copy send a 
self-addressed envelope stamped 
with 40¢ and marked with the title 
to Bernard Sternin, 5 Hawke Lane, 
Rockville Centre, New York 11570. 


the competition. 


for consideration of publication. 


The Florida Bar Journal 
Article Writing Contest 


The third annual article writing contest of The Florida Bar Journal is 
underway. Articles to be considered in the competition will be those 
published in the Journal between May 1978 and April 1979. 

First place cash awards and plaques will be presented at the Annual 
Convention in June 1979 to authors in three categories: practical “how- 
to-do-it” discussions, general discussions, and specialized columns 
sponsored by sections and committees of the Bar. 

Members of the Journal Editorial Board will judge articles on basis of 
content, clarity, accuracy and usefulness. No special entry form or 
application is necessary. The only requirement is to submit an article for 
review by the Editorial Board, and if it is published, it will be considered in 


Authors may submit articles for possible publication in the Journal by’ 
sending manuscripts not exceeding 15 double-spaced lettersize pages 
to Managing Editor, The Fiorida Bar Journal, Tallahassee, Florida 32304. 
Specialized columns will be submitted to the section or committee editor 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


1317 Poinciana Ave. CLARENCE S. BRUCE (813) 334-0810 
If no ans. call (813)334-1338 


FORT MYERS, FLA. 33901 
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Applications, Powers of Attorney, 
Contracts, Mortgages, Law-suits, 
Articles of Incorporation etc. 


435 pages of legal documents in 


ENGLISH 


indispensable: 


A reference tool 

for any Executive working in 

or with Spanish speaking 
countries. For the Businessman, 
Economist, Lawyer, Law-Graduate, 
Auditor and Exporter, 

for Government Institutions 
Banks, Insurance Companies etc. 


AT THE SPECIAL 
INTRODUCTORY US 
PRICE OF 


(INCL. HANDLING CHARGES) OR EQUIVALENT 
send coupon to: 


Wm. S. Rosasco Ill 
P.O. Box 604, Milton, Florida 32570 


O) Please send me the “Guia de la Redaccién Legal", (Guide for the 
Elaboration of Legal Documents) at the special introductory price of 
US$ 55.00. 

Enclosed Check No. Bank 

Amt. Number of Copies 
NAME 


ADDRESS 


TELEPHONE 
No C.0.D. please. Advance payment is necessary to assure prompt delivery. WITH AN INDEX IN 


SPANISH, ENGLISH 
FRENCH AND GERMAN 
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Recent Opinions of the Committee on 
Standards of Conduct Governing Judges 


Spouse’s Employment 


The Committee on Standards of 
Conduct Governing Judges in 
response to an inquiry seeking an 
opinion in regard to a judge’s wife 
being employed by a county board 
of criminal justice is of the 
unanimous view that the wife may, 
so far as the Code of Judicial 
Conduct is concerned, obtain 
employment any place she so 
desires. Of course if the wife’s 
employment should place her in a 
position of interest with reference 
to any matter coming before the 
husband, then the judge should 
recuse himself. 


The committee is also of the 
opinion that Chapter 112, Florida 
Statutes, has no applicability to the 
judiciary. The committee also feels 
that in regard to F.S. 116.111, that 
there is no prohibition of a judge’s 
wife’s employment in the position 
contemplated by the inquiry; 
however it is of the opinion that the 
statute calls for a legal opinion as 
distinguished from an_ ethical 
opinion and therefore the query in 
that regard is without our 
jurisdiction. 


Accepting Reduction in Fee 


The Committee on Standards of 
Conduct Governing Judges 
responds to a recent inquiry which 
states that the City of Miami Beach 
has a policy of charging public 
officials, who reside in the city, one- 
half of the yearly golf course 
membership fee required of 
residents, the inquiry being 
whether it is proper for a judge to 
accept that benefit or insist upon 
paying the full amount of the 
membership fee charged to 
residents. 


The committee has not 
heretofore addressed the exact 
point presented. By our opinion 74- 
9 we responded to an inquiry as to 
whether a waiver of a membership 
fee of an ascertainable amount 
should be reported as a gift. We 
there opined in the affirmative 
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without any reference to the 
propriety of accepting the gift. 

The relevant Canon is Canon 5C. 
(4)(c), which provides as follows: 
A judge may accept any other gift, bequest, 
favor, or loan only if the donor is a relative or 
is not a party or other person whose interests 
have recently come or may likely come 
before him, in the immediate future, and, if 
its value exceeds $100, the judge reports it in 
the same manner as he reports compensation 
in Canon 6. 

Two of the participating 
members of the committee are of 
the view that there is no prohibition, 
per se, against accepting a waiver or 
reduction in a membership fee, 
with the caveat that it should be 
reported as a gift as discussed in our 
opinion 74-9. Three other 
participating members are of the 
view that because it is apparent that 
the interests of the City of Miami 
Beach may likely come before the 
judge in the immediate future the 
above quoted canon _proscribes 
acceptance of the reduced fee. The 
remaining three participating 
members interpret the canon as 
clearly prohibiting acceptance of 
the reduced fee. 

Accordingly, a majority of the 
participating members of the 
committee respond to the inquiry in 
the negative. 


Endorsing Bond Issue 


The Committee on Standards of 
Conduct Governing Judges 
received an inquiry reciting that the 
board of county commissioners of 
one of the counties within a circuit 
has approved the placing on the 
ballot of a multi-million dollar bond 
issue for community purposes. 

The first question is whether, 
under the code of Judicial Conduct, 
it is proper for a judge to endorse or 
oppose via the media, speeches or 
in any other manner any or all of the 
projects. The participating 
members of the committee are 
unanimously of the view that a 
judge may properly endorse any of 
the projects relating to the law, 
improvement of the legal system 
and the administration of justice; 


ethics 


specifically a satellite courthouse 
and correctional facilities. It is the 
view of a majority of the committee 
however, (four members voting 
contrary) that endorsement and 
support should be confined to those 
specific projects rather than 
addressed to the bond issue in 
whole. 

The inquiry further asks whether 
it is proper for the chief judge to sit 
as a member of the bond issue 
advisory or steering committee, the 
primary responsibility of which will 
be to advise the public of the 
necessity of approving the bond 
issue. The participating members 
of the committee are evenly 
divided in their response to that 
question. One-half of those voting 
are of the view that such conduct is 
not proscribed. The other half of 
the participating members view the 
adviscry or steering committee as a 
“political committee whose 
primary responsibility would be to 
advise the public and lobby the 
passage of the bond issue on all the 
projects included,” noting that the 
projects “having to do with roads, 
streets, highways, parks and library 
facilities are for the benefit of the 
general public and always rife with 
political overtones.” 

In keeping with the foregoing, a 
majority of the committee is of the 
view that there is no proscription 
against the judge’s sitting as a 
member of the speaker’s committee 
so long as he confines his 
participation to the satellite 
courthouse and correctional 
facility. 


Jupce Tyrie A. Boyer 
Chairman 


Committee on Standards of 
Conduct Governing Judges 
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Why are law firms 


switching from outside 
computer services 
to an in-house Hewlett-Packard 


system by Compulrac? 


Because they get more and pay less. 


As a 30-attorney Chicago firm 
put it: 


CompuTrac so far outper- 
| forms the service bureau 
that you can’t even make a 
| comparison! 9? 


More and more firms are making 
comparisons— shopping around and 
learning that CompulTrac will give 
them what they expected from com- 
puter automation, and then some. 

For a lot lower cost than most 
service bureaus. 

Founded by practicing attorneys, 
CompulTrac’s only business is making 
law firms more profitable by making 
them more productive and easier to 
manage with the help of a computer. 

Look what a CompuTrac system 
can do for your firm: 


RECORD TIME, DISBURSE- 
MENTS 

Enter daily time directly from time 
slips, with up to 300 characters of de- 
scription per entry. 

Keep track of client receipts and 
disbursements, and all other disburse- 
ments by the firm. 

Maintain long distance directory 
which automatically charges clients 
from your phone bill. 


BILLING (WITH HAND-TYPED 
QUALITY) 

Bill any matter any time for any 
amount. 

Maintain rigid controls and reports 
on write-downs. 

Accommodates a variety of billing 
formats. 

Permits billing expenses “hidden” 
in fee. 
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CompuTrac offers you a variety of compact, easy-to- 
Operate computer systems. Sole practitioner or 100- 
attorney firm, there is a Compu Trac system for you. 


FINANCIAL CONTROL 
REPORTS & OTHER 
MANAGEMENT DATA 

You can get instant, current sum- 
maries of your firm’s performance: bil- 
ling; unbilled time and expenses; bil- 
ling write-downs and write-ups; P & L; 
balance sheet; accounts receivable; at- 
torney performance measured in 
hours, dollars and profitability (re- 
ceipts and billings allocated to attor- 
neys for computation purposes); client 
directories and histories; type-of- 
practice profitability reports... many 
more. 


Compulrac. 


Box 401427, Dallas, Texas 75240 


Check one or both 


O Please send more information 


Law firm 


O Please arrange demonstration in my office 


GENERAL LEDGER 

The system keeps the books as it 
writes your checks. And you don’t 
have to be an accountant or book- 
keeper to understand it. 


DOCKET & CALENDAR 
CONTROL 

Produce your firm’s complete calen- 
dar by attorney, client file or any com- 
bination for any time period specified. 


WORD PROCESSING 

You can automate virtually all your 
routine typing yet have documents 
with a custom hand typed look. 

Best of all, Computrac is affordable. 

A basic system for a small firm is less 
than $450 per month. Your cost, of 
course, depends on the size and re- 
quirements of your firm. 

Let us convince you that Compu- 
Trac can outperform the service bureau 
—for a lot less money. 

For a no obligation demonstration, 
or for more information, send in the 
completed inquiry coupon to Compu- 
Trac, P.O. Box 401427, 14200 Midway 
Road, Dallas, Texas 75240. 

(214) 661-9588. 


Number of attorneys in firm 


Av. no. of active client matters 


Your name 


Address 


| Average no. of active clients —_ 


Phone 
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By James H. Smith 


The question once again arises as 
to whether the State of Florida is an 
“apportionment” state or a “full 
responsibility” state in the 
application of its workmen’s 
compensation law to pre-existing 
conditions. The distinction 
between the two jurisdictions was 
clearly stated by the Supreme 
Court in Evans v. Florida Industrial 
Commission, 196 So.2d 748 (Fla. 
1967), where the court stated: 


It is apparent that the risk of a second 
injury to an already handicapped worker has 
a very different incidence in an 
“apportionment” state than it does in a “full 
responsibility” state. In the former, the risk 
of increased disability resulting from a 
merger of successive injuries is borne and 
suffered by the employee who receives only 
compensation due to the last injury 
considered alone. In the “full responsibility” 
jurisdictions, the employer initially bears the 
risk paying the employee compensation for 
the disability resulting from the combined 
injuries. 

The court went on to find that 
Florida is an apportionment state, 
and, as such, would apportion from 
an award for compensation in cases 
of pre-existing disease or anomaly, 
that disability in loss of wage 
earning capacity present at the time 
of the accident, and continuing to 
the time of the award, or that due to 
the normal progress of a pre-existing 
disease condition that would have 
occurred even had the employee 
not suffered the industrial accident. 
Further, Fla. Stat. §440.15(5)(c) 
(1963) would provide similar 
apportionment for that disability 
present at the time of the accident 
and continuing to the time of the 
award resulting from a_ prior 
accident or injury. 

However, apportionment would 
not be applied when the pre- 
existing condition combines with 
the industrial accident to cause a 
greater disability than the industrial 
accident by itself caused. The 
employer was required to take the 
employee as he found him, and if a 
one-eyed employee lost his sight in 
the other eye as a result of the 


VOLUME 52, NUMBER 9, NOVEMBER 1978 


Apportionment and Merger and Increased 
Liability for Employers 


compensable accident, then the 
employer was required to pay 
permanent total disability. 
Alexander v. Peoples Ice Co. 85 
So.2d 846 (Fla. 1956). 

Whether apportionment or full 
responsibility occurred depended 
upon whether or not the employer 
knew of the pre-existing condition, 
due to the definition of a pre- 
existing permanent physical 
impairment contained in the 
Special Disability Trust Fund 
provisions of Fla. Stat. §440.49 
(4)(b) (1969). Thus, since a pre- 
existing condition was defined in 
the Fund section as being one that 
was permanent, was or was likely to 
be a hindrance or obstacle to the 
claimant’s employment, and of 
which the employer knew, then 
when the employer knew of the 
pre-existing condition, merger 
occurred with the Fund to 
reimburse the employer/carrier. 
When the employer did not know 
of the pre-existing condition, 
apportionment would be applied. 
Fund and apportionment were 
perfect alternatives and_ perfect 
equivalents. That amount to be 
reimbursed by the Fund and paid to 
the employee, would be the same 
amount as would be apportioned 
out from the claimant’s award if the 
employer did not know of the pre- 
existing condition. 

In 1970, the Florida Legislature 
amended §440.15(5)(c) to provide 
that instead of apportionment, 
deduction occurred from _ the 
claimant’s award where a merger 
took place, and the claimant had 
previously received permanent 
partial disability in the State of 
Florida. Thus, Fund and 
apportionment were no_ longer 
perfect alternatives in cases of prior 
permanent disability resulting from 
workmen’s compensation  acci- 
dents, Jackson v. Nat Harrison 
Associates, 283 So.2d 27 (Fla. 1973). 
However, Fund and apportion- 
ment were apparently still perfect 


aiternatives with employer 
knowledge being the key in cases of 
pre-existing disease or anomaly 
under Fla. Stat., §440.02(19) (1965), 
Cypress Gardens Citrus Products v. 
Murchison, 240 So.2d 803 (1970). 


Full Responsibility State 
With Apportionment 


With the 1974 amendment to the 
Fund provisions, Florida has 
apparently gone from an 
apportionment state with Fund 
reimbursement to a full 
responsibility state with 
apportionment. The 1974 
amendment removed the 
requirement of employer 
knowledge from the definition of a 
pre-existing permanent physical 
impairment for Fund purposes and 
transferred that requirement to 
§440.49(4)(f) (1974), as a limitation 
on reimbursement and 
statutorily defined merger. The 
result, according to the Industrial 
Relations Commission in Media 
General Corporation v. Printing 
Pressman and Assistance Union, 
IRC Order 2-3468 (1978) is to delete 
the requirement that whether one 
merges or apportions depends 
upon employer knowledge. 
Whether to merge or apportion 
disabilities under §440.02(18) 
(1974), therefore, depends upon 
whether the requirements of 


James H. Smith is a partner in the firm of 
Marlow, Shofi, Mitzel & Smith, Tampa. He 
is former chief counsel for the Special 
Disability Trust Fund. 

He writes this column on behalf of the 
Workmen’s Compensation Section, Albert 
M. Frierson, chairman, and Stephen M. 
Slepin, editor. 
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merger exist, not whether the 
employer knew of the pre-existing 
condition. The employer in each 
case owes for what the accident 
considered by itself has caused, as 
well as the accident’s aggravation or 
acceleration of the pre-existing 
condition. The disability that could 
be apportioned is that which would 
have occurred even had the 
accident not happened and 
occurred independently of the 
industrial accident. The appor- 
tionable disability remains as that 
disability present at the time of the 
accident and still present at the time 
of the award, or that disability due 
to the normal progress of the pre- 
existing disease or anomaly that 
would have occurred even had the 
industrial accident not occurred. 
Merger will occur if a scheduled 
injury causes pain, loss of use, or 


other involvement, in an area not 
within the scope of the pre-existing 
condition, Chaffee v. Miami 
Transfer Company, Inc., 288 So.2d 
208 (Fla. 1974), or if the subsequent 
body as a whole injury is enhanced 
by the pre-existing condition or the 
pre-existing condition is magnified 
or enhanced by the _ industrial 
accident, Castro Farms v. Berry, 
IRC Order 2-2405 (1974). Thus 
Media General, supra, takes us from 
having a Fund and apportionment 
as perfect alternatives with that 
same amount to be apportioned 
being the amount to be reimbursed, 
Stephens v. Winn Dixie, 201 So.2d 
731, rehearing at 740 (1967) to 
having merger and apportionment 
as alternatives. 

Factually, Media General, supra, 
did not require the Commission to 
expound as they did upon the 
apportionment/merger dichot- 
omy. The case involved successive 
compensable injuries occurring in 
1957, 1974 and 1975, with the first 
with one employer, and the latter 
two with Media General, Inc. The 
judge of industrial claims 


The Trust Company Concept 


While many banks offer trust services, their principal business 
iscommercial banking. In contrast, Bessemer Trust Company 
of Florida is exclusively a trust company and is engaged 
only in the management and administration of assets 
for individuals and institutions. 


Our specialization permits us to offer clients with substantial 
assets assistance in every financial area from advice and 
management of investments to estate analysis and settlement. 


OF FLORIDA 
Established 1929 


249 Royal Palm Way 
Palm Beach, Florida 33480 
Telephone: (305) 655-4030 
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determined that the claimant was 
permanently and totally disabled as 
a result of the 1974 and 1975 
accident’s aggravation and 
acceleration of claimant’s pre- 
existing condition. After affirming 
the judge’s findings as to the extent 
of disability and aggravation or 
acceleration, the Commission went 
on to state that though the judge did 
not make a finding as to “merger” of 
an independently produced 
disability, one had occurred and the 
award was “necessarily and 
properly predicated” on a merger. 
However, the Commission could 
have simply affirmed the judge’s 
finding based upon Fla. Stat. 
§440.02(18). This finding by the 
Commission is in itself an 
interesting inconsistency. If, as the 
Commission stated, the judge was 
correct in finding that the total 
disability was due to the 
aggravation or acceleration, the 
question of “merger” becomes 
moot. 

One week after entering its 
decision in Media General, the 
Commission returned to this topic 
in Southeastern Plastering v. 
Delucca, IRC Order 2-3470. In 
Delucca, the Commission was 
faced with a case in which the judge 
of industrial claims awarded 50% 
disability of the body as a whole 
based upon a merger of the results 
of accidents in 1965 and 1975. The 
1965 accident caused a_ hiatal 
hernia, esophagitis and digestive 
disorders, while the 1975 accident 
resulted in torn cartilage in the 
claimant's left knee. After rejecting 
the employer’s knowledge of the 
pre-existing condition as the key to 
apportionment or merger, the 
Commission held that a merger had 
occurred due to medication taken 
by the claimant for his knee injury 
magnifying the gastric disorder and 
enhancing claimant’s disability. 


Knowledge as a Factor 


The practical effect of Media 
General, and Delucca, is that the 
Industrial Relations Commission 
has held knowledge not to be a 
requirement for merger. Thus, the 
employer can be denied 
apportionment based upon a 
merger, and be required to pay 
compensation for the existence of 
the pre-existing condition, yet be 
denied reimbursement from the 
Special Disability Trust Fund due 
to the lack of employer knowledge. 
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The employer must therefore pay 
all compensation for disability 
resulting from combined injuries 
irrespective of employer 
knowledge, and may only 
apportion in cases of pre-existing 
disease or anomaly that does not 
merger or impact upon claimant's 
loss of wage earning capacity as 
well as not aggravating or 
accelerating disability by the 
industrial accident. 

While previously the employer/ 
carrier in Delucca would have been 
able to apportion some of the 
compensation for disability 
claimant received because of a lack 
of employer knowledge and been 
liable for a 15% impairment of a leg, 
instead the employer was required 
to pay compensation for a 50% 
disability of the body as a whole. 
Yet since the employer did not 
know of the pre-existing condition, 
then the employer/carrier will not 
receive reimbursement from the 
Special Disability Trust Fund. 
Similarly, the carrier in Media 
General must pay permanent total 
disability to the employee, but will 
not receive any reimbursement 
from the Fund for that disability 
due to the pre-existing condition 
since they did not have knowledge 
of its existence prior to the 
industrial accident. 

It will, therefore, no longer be 
necessary for claimant’s attorney to 
introduce evidence that the 
claimant told his employer of the 
pre-existing condition in order to 
obtain the extra benefits or 
compensation over and above what 
the accident caused. Instead, 
claimant’s counsel will have to show 
that the pre-existing condition has 
increased claimant’s overall 
disability. Carrier's counsel cannot 
attempt to establish that the 
condition was unknown in any 
attempt to apportion out the pre- 
existing condition. Instead, counsel 
must try to either establish 
employer knowledge so that the 
Fund will reimburse, or try to 
defeat merger by showing that the 
pre-existing condition does not 
affect claimant’s disability or has 
not merged. 

The terms “disability” or “loss of 
wage earning capacity” are used 
advisedly, for in Richey v. 
Peninsular Casket Company, IRC 
Order 2-3458 (1978), the Industrial 
Relations Commission held that 
apportionment may not exist for 
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anatomical impairment. In Richey, 
supra, the judge of industrial claims 
apportioned an anatomical 
impairment without evidence of 
loss of wage earning capacity 


produced by that anatomical 
impairment. In_ reliance upon 
Genereux Caribbean Con- 


cessions, Inc. 211 So.2d 1, (Fla. 
1968) , the Commission reversed the 
judge of industrial claims inasmuch 
as there was no evidence to support 
a wage earning capacity loss on the 
part of the claimant resulting from 
the pre-existing condition. 

As such, the Commission has 
established that the pre-existing 
condition to be apportioned must 
produce, independently of the 
industrial accident and the 
accident’s aggravation or 
acceleration of any pre-existing 
condition, a loss of wage earning 
capacity. Conflict results from this 
decision, however, with the 
Supreme Court’s decision in 
Chaffee v. Miami Transfer, supra, 
for in Chaffee the Supreme Court 
held that a loss of earning capacity 
is not necessary for a merger. Since, 
as the Commission stated in Media 
General Corporation, supra, 
merger and apportionment are 
equivalent and that amount that 
could be apportioned is the same 
amount that would be merged, then 
using the Commission’s decision in 
Richey, apportionment can only be 
applied where the pre-existing 
condition produces a loss of wage 
earning capacity. Since merger 
can only be applied when 
the pre-existing condition produces 
a loss of wage earning capacity, 
then this is truly in conflict with the 
court’s decision in Chaffee and will 
require further elucidation. 


Legislative Alternatives 


What the Commission has in 
effect held in both Media General 
Services and Delucca is that the 
legislature has applied the 
alternatives presented to it by the 
Supreme Court in Evans v. Florida 
Industrial Commission, supra. In 
Evans the court stated that if the 
legislature truly intended to 
encourage the hiring of the 
handicapped with the Fund not to 
act as a source of benefits to 
claimant as indicated in the 
statement of legislative intent of 
Fla. Stat., §440.49(4) (a), this can be 
done only in one of two ways. First, 
the court stated that the legislature 


could repeal the apportionment 
provisions outright; or second, it 
could amend the apportionment 
provisions to place upon the 
employer some of the risks of 
increased disability resulting from a 
merger of successive injuries. The 
Commission’s decision indicates 
the legislature attempted the latter 
only by amending the Fund 
provisions, rather than the 
apportionment provisions. 

The 1978 Legislature toyed with 
several potential amendments to 
Fund provisions, between 
abolishing the Fund, to removing 
the requirement of employer 
knowledge. In light of Delucca and 
Media General, it is urged that 
perhaps the time is now present 
where the knowledge requirement 
of the Fund should be deleted. This 
is especially true in light of federal 
and state legislation encouraging 
the hiring of handicapped employ- 
ees which may prevent the 
employer from inquiring into the 
claimant’s physical condition. 

At no time in the Fund’s history 
has it really acted to encourage the 
hiring of the handicapped workers, 
nor was it originally created to 
perform that function. Few 
employers know of the Fund’s 
existence, and those that do, doubt 
its effectiveness. What the Fund 
was originally created to 
accomplish, and does do well, is to 
act as a reinsurance agency for 
catastrophic loss. It is hoped that 
the legislature will soon revisit this 
issue and prevent catastrophic loss 
to employers for hiring the 
handicapped. oO 


Editor's Notes: Volume 8, FCR, may now be 
ordered from Mike Rudicell, Editor, 
Industrial Relations Commission. 

The mails are not conducive to timely 
delivery of applications for review directed 
to the IRC — which has moved from the 
Ashley Building to 200A Montgomery 
Building, 2562 Executive Circle East, 
Tallahassee, Florida. Practitioners should 
look to the alternative of filing such 
applications with the JICs, Section 440.25(4) 
(a), Florida Statutes, and taking such other 
precautions as will protect them against 
failure to accomplish “Filing” per Rule 2(c), 
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International Tax Notes for the U. S. Fiduciary 


By Richard J. Razook 


Since 1974, additional respon- 
sibilities have been placed upon 
trustees and personal represen- 
tatives of domestic trusts and 
estates which have nonresident 
alien beneficiaries. Pursuant to 
Treasury regulations finally 
adopted in December of that year, 
such U. S. fiduciaries may be 
required to: (1) file an individual 
federal income tax return and pay 
the related tax on behalf of each 
nonresident alien beneficiary even 
though the fiduciary did not agree 
with the beneficiary to do so; (2) file 
a federal income tax return on 
behalf of the trust or estate under a 
broader range of circumstances 
than is ordinarily required; and (3) 
withhold federal tax from certain 
trust or estate distributions and 
make timely deposits to an 
authorized federal depository. 
Failure to comply with these 
requirements may result ina variety 
of civil penalties. This article, 
therefore, will outline some of the 
important, yet practical, income tax 
considerations which may affect 
lawyers and accountants, as well as 
fiduciaries, involved with domestic 
trusts or estates having one or more 
nonresident alien beneficiaries. 


Individual Income Tax Return 

e U. S. Fiduciary Responsi- 
bility. If a nonresident alien either 
engages ina U.S. trade or business, 
or derives any gross income from 
U. S. sources, an individual federal 
income tax return may have to be 
filed. Each of these filing conditions 
will be discussed subsequently. For 
the moment, however, assume that 
one or both of them have been met, 
a tax return is due, and the sole issue 
is whether the actual duty to file the 
tax return rests with the fiduciary. 

The Treasury regulations state 
that, absent certain exceptions, a U.S. 
fiduciary shall file individual 
income tax return and pay the tax 
shown thereon in respect of each 
nonresident alien beneficiary of the 
estate or trust which the fiduciary 
administers.' The statutory 
authority for the regulation is 
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questionable. Although Congress 
did provide at §6012(b)(4) that a 
fiduciary shall be responsible for 
filing estate or trust income tax 
returns, there is no similar statutory 
provision expressly directing a 
fiduciary to file an individual 
income tax return on behalf of a 
beneficiary, resident or non- 
resident.2, Recognizing that the 
courts are reluctant to set aside 
administrative interpretations of 
federal taxing statutes, one may still 
wonder whether the regulation is 
valid. Unlike other provisions of the 
Internal Revenue Code wherein the 
courts have sanctioned broad 
Treasury interpretation, §6012 is 
explicit, arguably leaving no room 
for substantive expansion. 


The exceptions alluded to above, 
under which the U. S. fiduciary 
would be relieved from filing an 
individual income tax return, may 
be stated simply. If the nonresident 
alien, his “responsible represen- 
tative or agent,” or his “designated 
agent” files the required individual 
income tax return and pays the tax 
shown thereon, no obligation will 
be imposed upon the U. S. fiduciary 
to do the same.? However, without 
proper planning, it may be more 
time consuming and difficult to 
satisfy any of these exceptions than 
it is to file the tax return itself. For 
the large corporate fiduciary, 
simply having the burden of 
initially going forward in order to 
prove an exception has all the 
makings of a true professional 
nightmare. 

With respect to the “responsible 
representative or agent” exception, 
the Treasury regulations provide 
that the “agency appointment” will 
determine the scope of the agent’s 
responsibility for tax purposes and, 
thus, his duty to file an individual 
income tax return.‘ This statement 
suggests that, absent an express 
written agreement, an individual 
ordinarily will not be considered 
an “agent” for purposes of these 
regulations. However, the 
statement says nothing of the duties 
of a “responsible representative,” 


tax low notes 


with 
same 
make the 


and when read _ together 
further portions of the 
regulations which 


.absence of a power of attorney 


immaterial, one develops an empty 
feeling about how elusive and 
broad the “responsible represen- 
tative” concept may be. 
Additionally, this regulation 
specifically provides that a person 
shall not be deemed a “responsible 
representative or agent” merely 
because he collects interest or 
dividends on deposited securities of 
a nonresident alien individual, 
executes ownership certificates in 
connection therewith, or sells such 
securities under special instructions. 
Query whether a general 
investment power (granted under a 
will or trust) authorizing the 
fiduciary to sell, exchange or 
otherwise dispose of trust or estate 
assets, including securities, may 
carry with it the duty as a 
“responsible representative” to file 
an individual income tax return and 
pay the tax for each nonresident 
alien beneficiary. As the foregoing 
suggests, it is entirely possible that a 
U.S. fiduciary may be, in fact, the 
“responsible representative” and, 
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therefore, under a duty to file an 
individual income tax return. 

The ‘designated agent”’ 
exception is probably the 
fiduciary’s most realistic 
alternative. If the fiduciary shows 
that the nonresident alien 
beneficiary has appointed a 
resident agent for filing purposes 
and attaches a copy of the written 
appointment to the _ respective 
estate or income tax return, the 
exception will be met. Accordingly, 
at the time trust or estate 
administration is accepted by the 
U. S. fiduciary, an express 
understanding regarding the filing 
of individual income tax returns 
should be reached. If the U. S. 
fiduciary is not going to be 
responsible for filing the returns, a 
copy of a specific agent designation 
agreement should be obtained. Of 
course, the size of the estate or trust, 
the reputation of the nonresident 
alien beneficiaries, and the 
sensitivity of the fiduciary to these 
and all of the other surrounding 
circumstances will determine the 
appropriate course of action.® 

e Tax Return Filing Conditions. 
Up to this point, it has been 
assumed that an individual income 
tax return was definitely due. The 
conditions under which a return is 
required may now be stated more 
accurately as follows: If the 
nonresident alien is engaged in a 
U.S. trade or business, an individual 
income tax return must be filed 
even though there is no gross 
income for the taxable year. If the 
nonresident alien is not engaged ina 
U. S. trade or business, an 
individual income tax return must 
be filed only if the nonresident alien 
has gross income the U. S. tax 
liability of which has not been 
satisfied by withholding at source.® 
The withholding rules will be 


discussed later in this note. At this 
point, it is appropriate to examine 
the trade or business test. 

The U. S. fiduciary’s responsi- 
bility to file a nonresident alien 
income tax return may only arise if 
the respective beneficiary is 
under an obligation to file.?7 With 
respect to the trade or business test, 
it should be noted initially that 
§875(2) provides that a nonresident 
alien individual who is a beneficiary 
of an estate or trust which is 
engaged in any trade or business 
within the U. S. shall himself be 
treated as engaged in such trade or 
business. Beyond this, the Code and 
the regulations leave open the 
question of the fiduciary’s duty to 
investigate the beneficiary’s trade 
or business status in activities 
beyond or unrelated to the estate or 
trust. However, recent communi- 
cations with the Internal Revenue 
Service confirm the common sense 
view that the U. S. fiduciary would 
normally be expected to confine his 
determination of the nonresident 
alien’s trade or business status solely 
to circumstances arising in 
connection with the administration 
of the estate or trust. 

One regulation relating to the 
trade or business issue appears to be 
inconsistent with §875(2) and may 
represent an unintended breach in 
the reporting and tax collection 
requirements.’ A simple example 
demonstrates the problem. Assume 
that an estate derives $1000 of 
distributable net income from the 
operation of a closely-held business. 
The $1000 is distributed timely to 
the sole beneficiary who is a 
nonresident alien. As a result, the 
estate has no taxable income for the 
year in issue. Moreover, as will be 
explained later, there also is no 
withholding tax assessed against the 
$1000. Under §875(2), the 
nonresident alien beneficiary is 
deemed to be engaged in a U. S. 
trade or business and, therefore, 
would seemingly be under a duty to 
file an individual income tax return 
and pay the tax with respect to the 
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$1000. Nevertheless, the regulation 
states, in effect, that §875(2) will not 
be used as a basis for requiring the 
filing of an individual income tax 
return. Thus, based upon. this 
particular regulation, no income tax 
return is required and, as indicated, 
no tax would be withheld at 
source.® 


Although the Internal Revenue 
Service indicates that there are 
no rulings or other official pro- 
nouncements_ relating specifically 
to the circumstances posited in the 
preceding example, it is their 
informal opinion that the U.S. 
fiduciary would not be charged 
with the responsibility to file a tax 
return and pay the tax. Instead, the 
Service believes that the 
nonresident alien alone is under this 
duty. However, in view of a 
fiduciary’s desire to have more 
concrete assurance, a minimum 
recommended procedure in_ this 
and other similar situations would 
be to: first, communicate with the 
nonresident alien beneficiary in 
order to induce him to file an 
individual income tax return; 
second, if appropriate, seek a 
written opinion of counsel 
regarding the fiduciary’s lack of 
responsibility to file such return, 
thereby attempting to shield against 
potential civil penalties; and third, 
if necessary, consider reserving 
sufficient trust or estate income to 
meet the related tax liability. In 
trusts or estates involving both 
resident and nonresident 
beneficiaries, for example, the third 
recommendation should help avoid 
complicating the fiduciary’s overall 
legal position. 


Estate or Trust Income Tax 
Return 


A U. S. fiduciary must file an 
income tax return for every estate 
or trust of which any beneficiary is a 
nonresident alien without regard to 
any minimum amount of estate or 
trust gross income or taxable 
income.'® There are no exceptions 
to the rule. Further, if an estate or 
trust has gross income of $5,000 or 
more, a copy of the will or trust 
instrument must be submitted with 
the return together with a statement 
by the fiduciary indicating, in his 
opinion, the provisions of the will or 
trust which determine the taxation 
of the estate or trust, the 
beneficiaries, or grantor, as 


THE FLORIDA BAR JOURNAL 


3 
the 
- 
738 


applicable.'! Subsequent trust 
amendments must also be filed in 
the same manner.!? 

Many nonresident aliens are 
sensitive to filing legal documents 
with the Internal Revenue Service. 
Therefore, good business practice 
would appear to require that before 
accepting the administration of a 
trust or estate, the U. S. fiduciary 
should inform interested parties of 
the filing requirements and _ his 
intention to comply with it. 


Withholding Tax at Source 


Broad generalizations necessarily 
inhere inaccuracy. Nevertheless, a 
few such generalizations convey 
the most important points in this 
area leaving the specifics for actual 
problems as they arise. 

A U. S. fiduciary is required to 
withhold and deposit tax on certain 
trust or estate distributions to 
nonresident alien beneficiaries. A 
distribution subject to such 
withholding consists of interests, 
dividends, rents, annuities and 
other “fixed or determinable” items 
of income, derived from sources 
within the United States and not 
effectively connected to a U. S. 
trade or business. If such a 
distribution is going to be made, the 
U.S. fiduciary must withhold tax at 
the rate of 30% of the nonresident 
alien’s share of the distributable net 
income of the trust or estate, unless 
the rate is reduced or eliminated by 
an applicable income tax treaty.'4 


Now that the basic withholding 
rules are in mind, some refinements 
and practical comments are 
appropriate. First, if the estate or 
trust is engaged ina U. S. trade or 
business, all nonresident alien 
beneficiaries thereof will be 
regarded as also engaged.'® As a 
result, items of income effectively 
connected to the trust or estate 
business are not subject to 
withholding when distributed to a 
nonresident alien beneficiary.'® 
Thus, for example, if an estate 
derives income from the operation 
of a closely-held business 
previously managed by the 
decedent, such business income 
would not be subject to 
withholding when distributed to a 
nonresident alien beneficiary. 
Second, as indicated earlier, the 
determination of trade or business 
status in any given case may be 
difficult. However, §864(b)(2)(A) 
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provides, in effect, that a 
nonresident alien is not engaged ina 
U.S. trade or business solely 
because his agent regularly 
trades in stocks and securities on his 
behalf. United States fiduciaries, 
therefore, who are involved solely in 
stock and security transactions are 
rarely faced witha trade or business 
determination. Here the problem is 
simply one of proper withholding. 
Further, capital gains do not 
constitute “fixed or determinable” 
income for withholding tax 
purposes, and it would appear they 
are not subject to U. S. tax at all if 
the nonresident alien is not present 
within the United States for 183 
days in the year in which the gain is 
realized.'? Accordingly, for the U.S. 
fiduciary administering an estate or 
trust comprised exclusively of 
portfolio investments, there should 
be no duty to file an individual 
income tax return for nonresident 
alien beneficiaries thereof. 

In view of the foregoing 
observations, the U. S. fiduciary 
should undertake a_ systematic 
review of his nonresident alien trust 
and estate accounts. It would 
appear that accounts may be 
organized first on the basis of trade 
or business status and then, with 
respect to nontrade or business 
accounts, subdivided into those 
involving income transactions 
which are either exempt or 
nonexempt from withholding tax. 
The fiduciary must be concerned 
especially with quarterly or 
midyear trust or estate distributions 
which may, at such times, be 
carrying unascertained amounts of 
distributable net income. Steps 
should be ::ken to estimate the 
distributable net income content of 
any such distribution and_ to 
withhold tax accordingly. 


Conclusions 


The tax return filing and 
collection responsibilities imposed 
upon trustees and personal 
representatives of trusts and estates 
having nonresident alien 
beneficiaries have increased 
dramatically in recent years. As 
foreign investment in the United 
States continues to grow, it will 
become increasingly important for 
such fiduciaries to have a clear 
understanding of these legal 
obligations. If these obligations are 
understood, many of the related 


problems may be avoided through 
proper planning at the time trust or 
estate administration is accepted. 
To date, the Internal Revenue 
Service has not actively asserted 
additions to tax and _ penalties 
against U. S. fiduciaries for failure 
tu carry out their duties in this area. 
Nevertheless, the apparent 
congressional desire to increase 
disclosure in the international tax 
domain may portend a more 
aggressive attitude. For the U. S. 
fiduciary, it is time to stop and take 
some international tax notes. oO 


FOOTNOTES 


! Treas. Reg. §1.6012-3(b) (2) (i). Bona fide 
residents of Puerto Rico are excepted from 
the application of this regulation. 

2 All section references are to the 
Internal Revenue Code of 1954, as 
amended, unless otherwise indicated. 

3 Treas. Reg. §1.6012-3(b)(2)(i)(a), (b), 
and (c). 

4 Treas. Reg. §1.6012-1(b)(3)(i). 

5 If an individual income tax return will be 
filed on behalf of the nonresident alien 
beneficiary without a power of attorney, the 
tax return should so indicate together with 
the further statement that the return is being 
filed pursuant to Treasury Regulation 
§1.6012-1(b)(3) (i). 

® Treas. Reg. §1.6012-1(b)(1) and (2). 

7 Treas. Reg. §1.6012-1(b)(3) (iii). 

8 Treas. Reg. §1.6012-1(b)(2) (iii). 

9 As discussed in the text at note 6, supra, 
even if a nonresident alien is not engaged ina 
U.S. trade or business, an individual income 
tax return may be required if the nonresident 
alien has gross income the U.S. tax liability of 
which has not been satisfied by withholding 
at source. As a result, the Internal Revenue 
Service could argue that a fiduciary 
may be obligated to file an individual 
income tax return even under the 
circumstances described in the example. 

 LR.C. §6012(a)(5). 

Treas. Reg. §1.6012-3(a) (2). 

12 Td. 

13 .R.C. §1441(a) and (b). No withholding 
is required in the case of any item of income 
which is effectively connected with the 
conduct of a trade or business within the U.S. 
and which is included in the gross income 
of the nonresident alien beneficiary under 
§871(b) (2). 

1 See Rev. Rul. 59-177, 1959-1 C.B. 229 
(relating to the beneficiary’s share of 
distributable net income); Treas. Reg. 
§1.1441-6 (relating to withholding exempt or 
at a reduced rate pursuant to treaty). 

15 L.R.C. §875(2). 

16 Treas. Reg. §1.1441-4(a)(1). In order to 
obtain the exemption from withholding, 
Form 4224 should be filed with the 
Internal Revenue Service. 

7 Treas. Reg. §1.1441-2(a)(3) (relating to 
fixed or determinable income); IR.C. 
§871(a)(2) (relating to the exemption from 
taxation); Rev. Rul. 70-599, 1970-2 C.B. 1972 
supports the basic principle of tax-free 
capital gains but does not specifically 
mention the 183-day rule of IR.C. 
§871(a)(2). 
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LAWYERS’ TITLE 
GUARANTY 


Fund Begins First 
Major Advertising Campaign 


The Fund has launched the first 
major advertising campaign in_ its 
30-year history directed to the home 
buying, selling and lending public. The 
thrust will be that the major 
investment of the average family’s 
lifetime is a home and their best 
protection is their own attorney’s 
legal advice plus a Fund title 
insurance policy. 


One of the state’s largest advertising 
agencies has been retained to direct a 
hard hitting, multi-media program. 
Several different ads will appear 
throughout the year in the _ state 
editions of TIME and NEWSWEEK 
magazines. The ads will conclude by 
listing a telephone number where 
members of the public can obtain a 
list of Fund member attorneys in their 
area. There will be listings in a large 
number of the telephone directories 
in the state to provide an easy medium 
for the public to locate Fund 
members. Many of the telephone 
directories will have yellow page 
display advertising urging the public to 
contact The Fund. 


On an area basis, a combination of 
daily newspaper and __ television 
advertising will be used. These 
additional media will focus on large 
numbers of the public to create an 
awareness through repeated, year-long 
messages. 


The campaign’s goals are to increase 
the number of persons who seek out 
and use a member of The Fund in 
their real estate transactions, stimulate 
greater usage of The Fund by its 
membership strengthen and 
protect attorney-client relationships 
from intrusion by the commercial title 
insurers and their nonlawyer agents. 
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Fund President Paul B. Comstock 
expressed enthusiasm for _ the 
beginning of the program. He 
emphasized that The Fund is the only 
title insurer that is telling the public of 
the need for representation by a 
lawyer in the sale or purchase of 
real estate. “Many commercial 
advertisements have been telling the 
public that title insurance without the 
use of a lawyer is sufficient protection. 
It is imperative that the legal 
profession correct this erroneous 
impression,” the Fund president said. 


FUND TELLS THE PUBLIC: 


¢ Buying a home is a good 
investment 


e Buying a home is a big 
investment 


e This investment calls for 
the best protection possible 


¢ Your own attorney’s legal 
advice and a Fund title 
policy are your best 
protection 


An important adjunct is a broad 
scale public relations plan which will 
communicate the benefits of The 
Fund and its member attorneys to real 
estate agents, lenders and developers. 
There will also be an increase in 
communication with both non-Fund 


member and Fund member attorneys 
throughout the state. 


Partition of Homestead 
Among Co-Tenants Perinitted 


The Supreme Court of Florida has 
held that Art. X, Sec. 4, Fla. Const., 
permits the partition and forced sale 
of homestead property in a suit by a 
co-owner if necessary to protect the 
beneficial enjoyment of the owners in 
common to the extent of their interest 
in the property. 


In Tullis v. Tullis, 360 So.2d 375 
(Fla. 1978), a final judgment of 
dissolution made no disposition of the 
parties’ interest and did not award 
exclusive possession to either party. 
The court said that homestead 
interests should be protected from 
forced sale whenever possible but not 
at the expense of others owning 
interests in the property. The court 
noted that both parties agreed the 
property was indivisable and forced 
sale was the only method through 
which the wife could obtain beneficial 
enjoyment of her one-half undivided 
interest. 


The court distinguished the 
decision in Hoskin v. Hoskin, 329 
So.2d 19 (Fla. 3d DCA 1976), which 
involved an award of exclusive 
possession to the wife until the 
property could be sold by the parties. 
In the Tullis case, the trial court had 
not granted exclusive possession of the 
home for alimony or child support. 
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Compensating Police Power Takings: 
Chapter 78-85, Laws of Florida 


By Robert M. Rhodes 


Article X, §6(2) of the Florida 
Constitution provides the basis for 
governmental exercise of eminent 
domain authority: “No private 
property shall be taken except for a 
public purpose and with full 
compensation therefor paid....” 
Through eminent domain, physical 
possession and use of property are 
taken from a private owner and 
transferred to the public. The 
private party is compensated tor 
the property loss. 

Private property may also be 
subordinated to the public interest 
through exercise of the police 
power. Like eminent domain, 
police power action must benefit 
the public; however, as 
distinguished from eminent 
domain, a valid police power 
exercise may restrict the use of 
private property without payment 
of compensation. 

This difference was noted 

recently by the Fourth District 
Court of Appeal: 
. . .there is a clear distinction between the 
appropriation of private property for public 
use in the exercise of the power of eminent 
domain, and the regulation of the use of 
property under the police power exercised 
to promote the health, morals and safety of 
the community. . .. We hold that enactment 
of a zoning ordinance under the exercise of 
the police power does not entitle the 
property owner to seek compensation for 
the taking of the property through inverse 
condemnation.! 

The “clear distinction” perceived 
by the court between a 
compensable exercise of eminent 
domain through condemnation and 
noncompensable exercise of the 
police power contrasts sharply with 
the U.S. Supreme Court’s directive 
in Pennsylvania Coal that courts 
must consider if governmental 
interference with private property 
is of such magnitude that “there 
must be an exercise of eminent 
domain compensation to sustain 
[it].”2 

Moreover, both the Governor’s 
Property Rights Study Commission 
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and the Florida Senate Select 
Committee on Property Rights and 
Land Acquisition determined that 
regulations that unduly diminish 
property value or inequitably 
burden owners must be compen- 
sated.?* 

Is the Mailman “clear distinction” 
valid? Is it good public policy? If 
property provides value due to 
present and potential use, and 
governmental action restricts such 
use, either for a public purpose 
through eminent domain, or to 
further the public health, safety and 
welfare through police power, are 
property rights not similarly 
restricted? And subject to the same 
compensation? Is the only true 
distinction between eminent 
domain and regulation semantic? 
Hence, should not a taking effected 
through the police power be as 
compensable as stripping private 
rights through condemnation? 
Mailman says no; if reasonable use 
is deprived by regulation, 
governmental action may be 
judically invalidated; however, the 
owner may not receive damages.‘ 


Perhaps the court’s protective 
posture toward police power 
regulation is bottomed on _ the 
perception that first generation 
regulations, such as zoning, apply 
comprehensively to all owners, 
who ultimately share the burden as 
well as the benefit of regulation.® 
However, a corollary principle 
admonishes that police powers may 
not be exercised in a discriminatory 
manner to benefit or prejudice 
particular individuals.® Inherent in 
this discrimination limitation is a 
judicial sense of equity that the 
costs of inordinate use restrictions 
beneficial to the public should not 
be imposed on particular 
landowners simply on the basis of 
property location.’ 


With the advent of second 
generation land use _ restrictions 
focusing on natural resource 


environmental 
law 


protection, such as_ wetlands, 
floodplains, dunes, wildlife and 
aquifers, must we re-examine the 
traditional noncompensation 
deference granted police power? 
Since resource protection 
regulations generally are not aimed 
at preserving a minimum 
reasonable, beneficial use for 
property that includes a protected 
resource, do _ these regulations 
provide the same community 
equity as land use regulations 
implementing a comprehensive 
plan? Or, will owners suffer 
discrimination simply because of 
property location? 

In sum, is the compensation- 
noncompensation distinction 
between police power and eminent 
domain taking still “clear”? Should 
compensation, per Mailman and 
other state appellate decisions, 
always be denied if a police power 
regulation is invalidated?*® In the 
absence of specific statutory 
authority, courts have refused to 
award monetary damages for a 
police power taking. A Florida 
Senate committee concluded that 


Robert M. Rhodes 
practices law in 
Tallahassee with 
Thompson, 
Wadsworth, Messer, 
Turner & Rhodes, 
and is a_ former 
chairman of The 
Florida Bar's En- 
vironmental Law 
Section. He writes 
this column on 
behalf of that 
section, James R. Brindell, chairman, and 
Judith Kavanaugh, editor. 
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without statutory authority, Florida 
courts cannot presently direct 
compensation to be paid to a 
landowner whose land is 
confiscated by government action.’ 
At least one appellate court has 
invited the legislature to change this 
policy.'"° In 1978, the Florida 
Legislature did so. 


Chapter 78-85, Laws of Florida 

Florida’s property rights 
legislation is a remedies bill. It 
establishes a cause of action and a 
trial court forum for disposition of 
taking claims engendered by denial 
of certain state environmental 
permits. The act should be 
considered ‘“‘compensable 
regulation” only ina generic sense;!! 
it is more aptly described as “police 
power taking compensation” 
legislation.'2 


Legislative History 


Following the work of the 1975 
Governor’s Property Rights Study 
Commission, a number of bills 
providing compensable regulation 
and criteria for judicial 
determination of a police power 
taking were considered by the 
Florida Legislature.'* They were 
not enacted. Senate Bill 261, 1978 
Legislative Session, as originally 
introduced, was similar to bills 
previously heard by the 
Legislature. The bill enabled a 
landowner to challenge the validity 
of a land use restriction and to 
request damages if the court 
determined the owner is required to 
assume an inordinate regulatory 
burden to further the public 
interest. The bill passed easily out 
of Senate committee, but stalled on 
the Senate floor due to confusion 
regarding the imprecise definition 
of inordinate burden, the scope of 
restrictions that could be 
challenged and compensated, and 
an unknown fiscal impact.!4 

At this point, the bill was 
redrafted in essentially its enacted 
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form. The redraft established a 
circuit court cause of action for any 
person aggrieved by a decision of 
any agency with respect to 
particular state permits. The owner 
could request monetary damages 
and other appropriate relief. If the 
court found a police power taking, 
it would remand the matter to the 
agency which would issue the 
permit, modify the permit to render 
its action constitutional, or pay 
appropriate damages. 

Attorney’s fees and costs were 
available to the prevailing party 
and the act was declared 
cumulative to other statutory 
remedies. 

The redraft was amended on the 
Senate floor to provide time 
periods in which an action must be 
initiated.'® The amended bill was 
adopted unanimously by the 
Senate,!’ survived a reconsideration 
vote,'§ and was sent to the House of 
Representatives. 

Concurrent with Senate passage, 
the Department of Environmental 
Regulation, Division of State 
Planning, and the Governor's 
Office were preparing critiques of 
the bill and proposed amendments. 
The majority of the agencies’ 
substantive concerns were resolved 
by the redraft. Remaining issues 
were discussed at a drafting session 
preceding full House consideration 
and compromises were struck.!9 

The agreed upon amendments 
were added onto the Senate bill.2° 
Major debate focused on a 
clarification amendment that 
specifically required the court to 
award attorney’s fees and costs to 
the prevailing agency as well as the 
landowner.?! The bill passed the 
House*® as amended and was 
returned to the Senate.” 


The Senate accepted three of the 
four House amendments, but 
refused to concur in an amendment 
striking a provision of the redraft 
stating the act is cumulative to other 
existing legal remedies.24 The bill 
returned to the House; the House 
receded from its amendment and 
repassed the bill.2° The Governor 
signed the bill,2* and it became 
effective May 29, 1978. 


Scope 


The act enables any person 
substantially affected by final 
agency action with respect to a 
permit to initiate a circuit action 
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requesting monetary damages and 
other relief.?” 

Key operational definitions of 
“agency”’’ and “permit” limit the 
court action to state agency 
decisions involving Chapters 161, 
253, 373, 380 and 403, Fla. Stat. 
Hence, the Department of Natural 
Resources decisions regarding 
coastal construction control lines, 
Trustees of the Internal 
Improvement Trust Fund decisions 
regarding dredge and fill permit 
appeals and sale and lease of 
state owned lands, Land and Water 
Adjudicatory Commission and 
regional water management district 
decisions regarding water permits, 
Land and Water Adjudicatory 
Commission decisions regarding 
developments of regional impact 
and areas of critical state concern, 
and Environmental Regulation 
Commission decisions regarding 
pollution control permits are 
subject to the circuit court action 
established by the act. 

The act envisions prior 
exhaustion of Chapter 120 
administrative remedies. Hence, 
the trial court action triggers after 
final agency action on a permit and 
an administrative appeal, if the 
appeal raises a_ taking  issue.*® 
Moreover, only substantially 
affected persons may bring an 
action. By tracking in Section 120.57 
standing requirement, the act is 
intended to build on the record 
built during administrative 
proceedings. 


Procedure 


The action must be _ initiated 
within 90 days of the agency’s 
rendering a decision.*! Venue for 
the action is in the judicial circuit in 
which the affected property is 
located.*2 


The Cause of Action 


A major concern raised during 
the drafting sessions was that the act 
might preempt Chapter 120 
administrative proceedings and 
enable de novo circuit court review 
of the agency discretionary 
decision as well as the taking issue. 
To insure against such an 
interpretation, the enacted 
legislation provides “that circuit 
court review shall be confined 
solely to determining whether final 
agency action is an unreasonable 
exercise of the state’s police power 
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constituting a taking without just 
compensation.’°3 A further 
provision states that review of 
agency action to determine if it 
accords with statutory authority 
and is supported by competent 
substantial evidence must proceed 
per Chapter 120.54 

Hence, all existing administrative 
remedies and requirements are 
preserved. Moreover, as previously 
discussed, administrative appeals 
may be pursued; however, if such 
an appeal raises a taking issue, the 
act contemplates that the 
administrative appeal be 
terminated prior to initiating a 
circuit court action confined to the 
taking issue. It would appear that an 
administrative appeal not involving 
a taking issue and a taking issue 
circuit court action can be litigated 
concurrently. 


Remedies 


If the circuit court determines 
agency action is an unreasonable 
exercise of the state’s police power 
constituting a taking without just 
compensation, the court will 
remand the matter to the agency, 
which, within a reasonable time 
must: 

(1) agree to issue the permit; or 

(2) agree to pay appropriate 
damages; or 

(3) agree to modify its decision 
to remedy its unreasonable action.* 

The Florida act drew heavily 
from the American Law Institute’s, 
A Model Land Development Code, 
(ALI Code), and the English Town 
& Country Planning Act of 1971 
(TCPA). 

Section 9-112(2), ALI Code, 
provides the court may stay entry of 
an order invalidating agency action 


if it finds that revised action “could 
probably be imposed.” The court 
may then require the agency “to 
consider” amending its action in 
accord with a judicial opinion. The 
agency must respond to the court’s 
request within a specific time. 


A further option is presented in 
Section 9-112(3), ALI Code, which 
provides that if the court 
determines there is a taking, and 
that the restriction could lawfully 
be imposed if compensation were 
paid, it notifies the agency of the 
option to pay compensation. The 
agency may then commence 
proceedings to determine 
compensation or refuse to act, in 
which case an invalidity order is 
entered. In either case, the court 
retains jurisdiction until the agency 
exercises its option. 


Per the TCPA, if an owner is 
refused permission to develop, he 
may serve a purchase notice on the 
regulating government, requesting 
the government to purchase his 
interest.56 Government may then 
opt to purchase,*" grant 
development permission,** modify 
the restriction,*® or pay 
compensation for damages.*® 


Section 3 of the Florida act 
reflects referenced ALI Code and 
TCPA provisions and adds a 
windfall deterrent. The court must 
first determine there is a police 
power taking. The act does not 
attempt to provide courts with a 
legislative definition of a taking, 
and the body of case law relating to 
this issue remains unchanged.*! 


If the court holds there is a taking, 
the matter is remanded to the 
agency to consider further action. 
The court’s order will likely not be 
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final pending further agency 
action.” 

Three options are available to the 
agency. The original redraft 
contemplated the court would 
determine the nature of further 
agency action, including the 
decision whether to compensate. 
The Senate passed redraft afforded 
the agency an initial opportunity to 
decide to exercise one of the 
options;*? this concept was retained 
in the enacted legislation.“ 

By granting the agency first 
option to take further action, the 
agency may avoid pa*'ing damages. 
It may issue the permit, or modify 
its decision to avoid an 
unreasonable exercise of police 
power.“ If the permit is issued, the 
case will terminate upon issuance of 
the court’s final order recognizing 
the agency’s action. However, if the 
agency chooses to modify, it must 
incorporate proposed action in a 
proposed order to the court." If the 


court determines the proposed 
action is a reasonable police power 
exercise, it will enter a final order 
approving the proposed order.*® 

As a third option, the agency may 
agree to pay appropriate monetary 
damages.*® Uniike the ALI Code, 
which provides the court with an 
initial opportunity to suggest that 
the agency compensate to preserve 
its action,*° the act grants the 
agency first option. If the agency 
chooses to pay damages, the court, 
similar to the ALI Code, retains 
jurisdiction to determine if the 
agency’s action can lawfully be 
imposed with payment of 
compensation.*! 

The court’s final order 
presumably could mandate 
modified agency action and 
compensation, depending on the 
court’s assessment of the 
appropriate mix required to attain 
validity. 

If the agency agrees to 
compensate, the court, in 
determining the amount of 
compensation, must consider any 
enhancement to the value of the 
land attributable to governmental 
action.®? This provision is a windfall 
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deterrent mechanism designed to at 
least bring before the parties and 
the court value that may have been 
conferred by government. The 
act does not require a setoff for such 
value against value lost due to 
government action. Neither does 
the act establish a statutory formula 
for assessing damages, deferring 
this determir tion to the courts 
based on individual case factual 
inquiry. 

If the agency fails to submit a 
proposed order within 90 days 
following the court’s invalidity 
holding, advising the court of future 
action it desires to take, the court 
may order the agency to exercise 
any of the three statutory options.*4 

The act provides that the court 
must award attorney’s fees and 
costs to the prevailing party.» 

The cause of action created by 
the act is cumulative to other legal 
remedies. The act, therefore, does 
not preclude an inverse 
condemnation action authorized 
under other statutory provisions.*® 

Finally, the act must be deemed 
to supplement Chapter 768, which 
waives the state’s sovereign 
immunity; hence, legislative 
creation of a specific cause of action 
for damages further waives 
immunity for claims specifically 
referenced in the act. 


Conclusion 


The Florida Legislature has 
created circuit court action 
enabling persons substantially 
affected by state agency action on 
environmental permits to request 
monetary damages and_ other 
appropriate relief. If the court finds 
a police power taking, the state 
agency may issue or modify the 
permit or pay monetary damages. 
The circuit court action is not 
available until requisite administra- 
tive procedures are exhausted. 

Although tailored to Florida, the 
legislation draws from the ALI 
Model Land Development Code 
and the English Town & Country 
Planning Act. Experience with the 
act should provide a useful example 
of one state’s efforts to balance the 
environmental protection - private 
property rights equation. oO 


FOOTNOTES 


' Mailman Development Corp. v. City of 
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Fla. Laws 1978, ch. 78-85, §3(1). 

46 Td. §3(3). This provision is similar to ALI 
Cope §9-112(2), which, according to the 
drafters’ commentary, grants statutory 
authority “for a practice which many courts 
engage in now — finding the ordinance 
invalid but not thereby permitting 
development until the local government has 
an opportunity to enact a valid ordinance.” 
Aut Cope, p. 439. 

7 Id. §4. 

48 Id. 

Td, §9-112(3). 

51 Id., and supra, note 47. 

52 Id., §3(2). 

8 See Windfalls for Wipeouts, supra, note 
N at Ch. 2, and Penn Central Transportation 
Co. v. New York City, 366 N.E. 2d 381 (N.Y. 
1976), affirmed, U.S. Supreme Court, Case 
No. 77-444 (U.S. June 26, 1978), 8 ELR 
20528. 

54 Supra, §4. If the court orders the permit 
to issue, the agency action would be 
invalidated. 

55 Supra, §5. The Senate passed redraft 
provided the court with discretion to award 
attorneys fees to the prevailing party. SEN. 
JNu., May 2, 1978, p. 293. 

6 Such an action requesting monetary 
damages would likely be subject to the 
Mailman doctrine. 
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NOW, AIRBORNE’S CHARTER EXPRESS SERVICE GOES NATIONWIDE. 


Find 

Charter Express service 

can solve your air express 
shipping 


Today's air express shipper demands a level of Atlanta/Los Angeles 1lb. 2Ibs. 3ibs. 4lbs. 5lbs. 
service thought impossible only a few years ago. Airborne Express Pack $12.11$12.11$14.11 oe 1 aon 
: Service requirements are especially tough for small, Federal Courier Pak 14.00 14.00 20.43 21.24 22. 
: time-critical shipments such as contracts, electronic Emery Flyte Pak 20.50 20.50 20.50 20.50 22.37 
S parts and assemblies, computer tapes and so on. Boston/Chicago 
é R MOUSETRAP. Airborne Express Pack 12.11 12.11 14.11 14.11 14.11 
Here express Federal Courier Pak 14.00 14.00 18.89 19.41 20.52 
shipper's needs. What we found was the need for Emery Flyte Pak 1845 1845 1645 18.45 23.72 
a total, flexible system for the overnight delivery 
= = ln: inl AIRBORNE’S Federal Courier Pak 14.00 14.00 20.43 21.24 22.90 
Emery Flyte Pak 20.50 2050 20.50 2050 25.97 
What is Charter Express? Our advanta " SEND FOR YOUR FREE CHARTER EXPRESS 
ge. STARTER PACKET. 


Here's why. Charter Express is a unique air 
transport system consisting of a fleet of small jet 
cargo aircraft. We have chartered these airplanes 
to give us the capability to meet your needs for the 
overnight delivery of small, time-critical shipments. 

Is Charter Express reliable? Absolutely! 

The expansion of the sytem is due to a highly 
successful two year trial period in over 50 cities. In 
fact, it is the same system that the Federal Reserve 


concern to the shipper of small, time-critical packages. 
ARRIVAL TIMES 

Compare Airborne Charter Express arrival times on a 

sample of markets with Federal Express and Emery. 


Note: Arrival times developed from most current timetables A 


EXPRESS PACK RATE COMPARISON 
Because Charter Express is so efficient, Airborne’s 
Express Package service and rates are unbeatable. 
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Airborne 

Charter Federal Emery 
Origin Destination Express Express Air Force 
Los Angeles Atlanta 5:30a.m. 7:30a.m. 8:00a.m. 
SanJose Boston 6:00am. 7:45am. 7:45a.m. 
San Diego Chicago 5:00am. 5:45am. 5:10a.m. 
Seattle Cleveland 6:00a.m. 6:45a.m. 5:45a.m. f 
Portland Houston 7:15am. 6:30am. 8:30a.m. F 
Phoenix Miami 7:15a.m. 9:00a.m. 10:55a.m. Fie 


We've put together a packet that contains 
information on our new system and everything 
you need to start taking advantage of our 
superior service and rates. 

To get yours free, simply fill out the coupon 
below and drop it in the mail to the address on the 
coupon. Or, if you prefer, you can call 800-426-2827 
toll-free. Send for your packet today. 


relies on to reduce “float” in transferring checks eee ; 
= ape gd them before the start of the Please send me your free Charter 

Will my package be delivered the next day? iiiigitaiaiai aa 

Our service is even better than next day thanks NAME 
to Charter Express. Your package will be delivered COMPANY 
overnight to thousands of communities throughout 
the country. That’s our promise to you. TITLE 

Ask for a copy of our cities served guide. ADDRESS 

WHAT ARE THE ADVANTAGES TO THE 
AIR EXPRESS SHIPPER? CITY 

Charter Express combines with our regular service 
to give Airborne an air express system that no other sa 
company can match. Consider two areas of vital 
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Direct Criminal Contempt - When the Lawyer's 
Tone or Manner Can Send Him to Jail 


By J. James McGuirk 


Mr. Mayberry: It doesn’t appear that I am 
going to get one [a fair trial] the way you are 
overruling all our motions and that, and 
being like a hatchet man for the state. 

Mr. Mayberry: You ought to be Gilbert 
and Sullivan the way you sustain the district 
attorney every time he objects to the 
questions. 


Mr. Mayberry: Now, I’m going to produce 
my defense in this case and not be railroaded 
into any life sentence by any dirty, tyrannical 
old dog like yourself. 


Mr. Mayberry: I ask Your Honor to keep 
your mouth shut while I’m questioning my 


own witness. Will you do that for me?! 


Mayberry was acting as his own 
counsel in a criminal case. A 
convict, facing a potential life 
sentence for charges arising out of 
holding hostages in prison, he 
obviously felt he had little to lose. 
After the trial, the state judge he had 
castigated and reviled gave him 22 
years for 11 separate instances of 
cursing or jeering at the court. 

At the other extreme of the 
contempt spectrum was a 
California lawyer named Robert D. 
Carrow. Carrow was defending 
one of the men charged with 
kidnapping a judge from his trial 
courtroom, then murdering him. 
Carrow was found in contempt and 
sentenced to jail for the comment: 
“Your Honor, I submit this trial is 
becoming a joke.”? 

The California appellate court 
that reversed Carrow’s conviction 
supplied a compelling insight into 
the kind of pressures such a trial 
brings to bear on lawyer and 
judge—the pressures which can 
convert a nominally innocuous, if 
ill-chosen, comment by a lawyer 
into a trip to jail: 


A just disposition cannot be made without 
understanding, if not compassionate, 
consideration of the almost unbearable 
pressure the trial brought upon judge and 
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counsel. It is unnecessary, because the trial 
drew national attention, to say more about its 
general character, than that it concerned 
charges of murder of a distinguished judge 
and of other persons, assault by gunfire upon 
a deputy district attorney, and of kidnapping 
for purposes of extortion; that by the time of 
the first episode of alleged contempt, the 
trial had been going on for six weeks; that 
extraordinary security measures were taken; 
that defendant constantly expressed his wish 
to represent himself; and that during the trial 
he spat on Carrow, struck him, spoke to the 
spectators asking that someone get a gun and 
kill his lawyer. Besides, as was made known 
to the court by declaration under penalty of 
perjury, Mr. Carrow was beset with personal 
problems during the trial; he suffered from 
gastric ulcers; his family had _ been 
threatened with harm; he had tried to 
withdraw from the case, but had been 
refused; his father had died unexpectedly, 
and he had been prevented from dispatching 
attendant family affairs ....3 


Mayberry and Carrow are the 
simple extremes. Mayberry’s 
comments were contemptuous on 
their face. Carrow’s were not. And 
the appellate courts have little 
trouble reviewing such contempt 
cases. But there is a difficult middle 
ground which is the subject of this 
article: What of the situation where 
the words spoken by the attorney 
are not obviously contemptuous, 
but the judge feels the manner and 
tone in which they are used subject 
the court to ridicule? 

What are the remedies afforded 
to the judge who is charged with 
controlling the trial and protecting 
the decorum of the courtroom 
when confronted with a lawyer 
whose manner is offensive and 
whose language may go just to the 
brink—but no further? 

What are the protections for the 
lawyer, charged with the high duty 
aggressive advocacy of an 
unpopular client when confronted 
with a thinskinned or prejudiced 
judge? 

A relative minor clash between a 
judge and prosecutor in Miami has 
produced Krueger v. State, 351 
So.2d 47 (Fla. 3d D.C.A. 1977). 


criminal low 


Shortly afterward, a rather more 
serious situation between a judge 
and defense attorney in Volusia 
County resulted in Ray v. State, 352 
So.2d 110 (Fla. Ist D.C.A. 1977). 

Together, these cases provide 
fresh guidelines for Florida 
courtrooms. 

At this point, it is perhaps 
important to review basic contempt 
law as it evolved prior to Krueger. 
Contempts are _ traditionally 
classified as direct and indirect, and 
as criminal and civil.‘ Civil 
contempt is purely remedial, and 
the contemnor may at any time 
purge himself of the contempt by 
simply complying with the court’s 
directive.* As the old cliche puts it, 
the contemnor has the key to the jail 
house door in his own pocket. 
Indirect contempts are actions or 
statements which occur outside the 
immediate purview of the court, 
and thus may be brought to the 
court’s formal attention by a 
petition or other accusatory 
pleading to which the defendant is 
required to respond by the device 
of an order to show cause. Or the 
court can issue an order of its own 
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CRIMINAL LAW 


motion. In effect, because the 
court has no actual notice or 
knowledge of the alleged 
contumacious action, a trial must be 
held to establish the facts of the 
indirect contempt. In Florida, these 
proceedings are controlled by Rule 
3.840, Fla. R. Crim. P. 

Direct criminal contempts are 
those that occur within the actual 
presence of the court. On the theory 
that the court saw or heard the 
contempt, and the contemnor 
knows what he did, the law 
traditionally did not require an 
accusatory petition or order to 
show cause.’ The accused was 
simply permitted an opportunity to 
excuse or mitigate.* Rule 3.830, Fla. 
R. Crim. P., somewhat modifies this 
by requiring the court to 
specifically put the defendant on 
notice of the accusation against 
him, but no written pleading of any 
kind is required. Florida courts 
have rigidly construed the notice 
requirements of both Rules 3.830 
and 3.840, Fla.R.Crim.P.° 

It is mandatory that the contempt 
judgment contain a recital of the 
specific facts upon which it is 
based.!'° 

Direct criminal contempts 


involving lawyers fall generally into 


three categories. One _ easily 
disposed of by the appellate courts 
is direct disobedience of the court 
without any suggestion of personal 
insolence toward the trial judge. A 
typical example is refusal to comply 
with trial court instructions." 


In 1976, in Carroll v. State, 327 
So.2d 881 (Florida 3d D.C.A. 1976), 
the Third District discussed what 
amounted to a “warning doctrine.” 
Carroll, an attorney, had persisted 
in a line of questioning in voir dire 
despite the fact that objections by 
opposing counsel were repeatedly 
sustained. The trial judge declared 
a mistrial and asummary contempt. 
The appellate court affirmed the 
mistrial and overruled the 
contempt, holding that Carroll was 
entitled to a warning that he would 
be found in contempt if he 
persisted, before he could actually 
be held in contempt. 

A second easily disposed of 
category is obvious insolence which 
is clear on its face and consequently 
clear in the record. Florida has 
traditionally held that such 
insolence is punishable by the judge 
who is the victim of the remarks. 
For example, although reversing on 
other grounds, the Third District 
had no difficulty returning to the 
same trial judge a case in which a 
defendant who disliked his 
sentence cursed his trial judge, then 
added, “You have an ego so big, I 
don’t know how you fit in the 
chair.” !? 

Other jurisdictions, including the 
federal courts, follow the rule that a 
judge can punish summarily for a 
personal affront so long as the 
affront is not so extensive or abusive 
as to give rise to the issue that the 
judge has become personally 
embroiled. If there is such 
evidence, and if immediate action 
by the judge is not required in order 
to maintain an orderly courtroom, 
then another judge must hear the 
contempt.'3 Presumably, Florida 
should also acknowledge this test 
because the federal courts have 
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applied it to state courts actions 
through the due process clause of 
the 14th amendment. Mayberry’s 
contempt convictions noted 
previously were reversed by the 
U.S. Supreme Court on this 
ground. In any event, it is clear that 
in Florida a lawyer can go to jail, 
and very quickly, if he calls the 
judge names or if he continues a 
course of action after warning. 

But what of the third category? 
What happens when the language 
isn’t so clear, or if the comment 
looks innocent enough in the 
record, but it is delivered allegedly 
in an insulting manner? 
Traditionally, Florida appellate 
courts looked to the record and to 
the recital of facts in the contempt 
order itself to determine the 
validity of the contempt judg- 
ment.!4 

Then one routine morning in a 
Miami courtroom along came 
Assistant State Attorney Alan 
Krueger who happened to tell one 
of Dade’s most respected, scholarly 
and stern circuit judges that the 
judge was entitled to his own 
opinion. The criminal case, out of 
which the contempt citation arose, 
was interesting. Krueger, a 
consumer protection specialist for 
the Dade state attorney’s office, had 
filed charges against an individual 
who allegedly was passing himself 
off as a qualified doctor for the 
purpose of performing abortions. 

One of the charges filed by 
Krueger alleged a violation of 
Florida’s then new sexual battery 
law, on the theory that the 
defendant had entered the victim’s 
body with surgical instruments by 
fraud, thus vitiating consent. 
Florida’s sexual battery law does 
not on its face specify the nature of 
the vaginal penetration required, 
nor a sexual motive for penetration. 
Previously, the judge had dismissed 
this count. On the day of the 
contempt confrontation, Krueger 
was back in court on a defense 
motion for continuance. Krueger 
advised the court he had no 
objection to the continuance 
because he himself wished to 
appeal the court’s dismissal of the 
sexual battery count and desired a 
stay. 

The record next reflected only 
the following: 

The Court: I am not going to grant any 


stay, for it is frivolous. Set it over two weeks 
on the motion of defendant. April 26. In fact, 
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frivolous is too good a word for it. I would 
say absurd would be better. 

Mr. Krueger: You are entitled to your own 
opinion, Your Honor. 

The Court: Thank you. I appreciate that., 
Mr. Krueger, don’t leave this room. 


The trial judge subsequently 
entered a supplemental order 
specifically finding that the phrase, 
“You are entitled to your opinion, 
Your Honor,” was made “in a loud, 
rude, impertinent and thoroughly 
contemptuous manner while Mr. 
Krueger, having turned, was 
walking toward the door with his 
back to the court.” After filing 
notice of appeal, Krueger 
attempted to supplement the 
record on appeal and was 
permitted by the trial judge to file 
affidavits in which his recollection 
and that of another assistant state 
attorney disagreed with the judge’s 
findings as to his mannerisms, tone 
and position. 

The Third District was 
consequently confronted with a 
situation in which the statement was 
on its face harmless and the parties 
to the confrontation totally 
disagreed on what had happened, 
even including where Krueger was 
standing and where he was facing 
when the statement was made. The 
result was a ruling which held: 

1. If the statement made by the 
alleged contemnor is not 
contemptuous on its face, then the 
record must objectively demon- 
strate the conduct complained of. 

2. Findings of fact as to 
mannerisms, tone of voice, based 
on the subjective impression of the 
trial judge who is the victim of the 
conduct, are an insufficient record 
to support a judgment of direct 
criminal contempt. 

3. In such instances, summary 
punishment by the trial court is 
improper. 

The court further suggested the 
same rule as is required in federal 
courts: 


Moreover, if a trial judge should become 
personally embroiled with a purported 
contemnor, and [sic] another judge should 
be appointed to hear the charges.... At that 
time, the offended judge as well as others 
may testify regarding the claimed 
contempt.'6 
The effect of Krueger was 
amplified by a case decided at 
almost the same time, Ray v. State, 
352 So.2d 110 (Fla. Ist D.C.A. 
1977). The remarkable aspect of 
Ray is that it did include a hearing 
that produced testimony that sup- 
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ported the court’s contempt judg- 
ment. The court ruled, however, 
that the contempt judgment recited 
only “conclusions,” not facts, and 
because of this was invalid. The 
court stated: 


The relevant portions of the 
judgment adjudicating Ray guilty 
of contempt are: 


..having been admonished by The Court 
on several or more occasions, outside the 
hearing of the jury, for his unjudicious, 
unethical and intemperate conduct before 
the court, and the said T. HULEN RAY 
continuing and persisting in such conduct 
after repeated warnings, instructions and 
direct orders of The Court, outside the 
hearing of the jury and then admonishing the 
said T. HULEN RAY to refrain from arguing 
with the Court after several court rulings, 
and that he defied the Court’s explicit orders 
to cease his professional misconduct. 


The Court finds the misconduct was not 
only unprofessional per se but directly 
contemptuous in that he repeatedly defied 
the Court's specific orders; and 


The Court finds that the trial of this matter 
has been unduly delayed by the said T. 
HULEN RAY, and he is in direct contempt 
of court....""7 


The opinion in Ray went on to 
quote extensively from Krueger, 
clearly approving it, with particular 
emphasis on the need to preserve 
the role of the attorney in the 
courtroom: 


When as here the characterizations by a 
trial judge and witnesses give grave cause for 
concern over a lawyer's deportment, but the 
contempt order does not evidence particular 
events to which those characterizations 
could reasonably apply, we must agree with 
the court’s observation in Krueger, endorsing 
a California Supreme Court decision, that 
“such a situation invites caprice” and that our 
duty is to reverse. Otherwise, the 
independence of the bar may be 
compromised by the need to satisfy the 
personal sensibilities of the trial judge, 


adversary counsel, and the trial court's 
support personnel who may be 
unsympathetic both to the client and the 
lawyer's cause.!® 


Taken together, Krueger and Ray 
set out a clearly defined set of rights 
and procedural guidelines where an 
attorney's demeanor has, rightly or 
wrongly, provoked the court. 

Counsel, you have a right to a 
hearing on excuse or mitigation; 
you have aright to a specification of 
the precise facts constituting your 
contempt; if the language and 
record are facially neutral and 
devoid of anything that 
demonstrates contempt, per se, you 
have a right to an evidentiary 
hearing on your demeanor at which 
any appropriate witness may 
testify. 

And counsel, if you've really 
provoked the judge, you have a 
right to a different judge. 

Incidentally, remember the 
charge on sexual battery that Alan 
Krueger filed that started it all? The 
case did go up on appeal. The trial 
judge was affirmed. The 
concurring opinion said that finding 
an abortion induced by freud a 
sexual battery would be “...unrea- 
sonable, if not absurd.”!9 oO 


FOOTNOTES 


! Mayberry v. Pennsylvania, 400 U.S. 455 
(1971). 

2 In re Carrow 115 Cal. Rptr. 601, 40 Cal. 
App. 3d 924 (1974). Carrow was also cited 
and found in contempt for specifically 
disobeying a court directive not to discuss 
punishment in closing argument. In 


annulling this contempt judgment as well, 
the California Court of Appeal for the First 
District ruled there had been no specific 
finding by the trial judge that Carrow 
actually understood he could not refer to the 
“greatest” possible punishment his client was 
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: 


facing. In fact, the judge had employed the 
classic phrase, “Counsel, don’t do it again.” 

3 In re Carrow, 115 Cal. Rptr. at 603. 

46 Fa. Jur. Contempt, §4. 

5 6 Fia. Jur. Contempt, §4. 

R. Crm. P. 3.840. 

7 State ex rel Grebstein v. Lehman, 100 
Fla. 481, 129 So. 818 (1930); see also Fa. R. 
Crim. P. 3.830, Committee Notes and 
Author’s Comment, 34 Fia. Stat. ANN. 320- 
323 (Supp. 1978). In traditional federal 
practice, a federal judge needed only to file a 
statement as to what happened in his 
presence, without taking testimony. A classic 
summary of the effect of this statement is 
found in Bowles v. United States, 50 F.2d 
848, 852 (4th Cir. 1931): 


“And the statement signed and filed by him 
[the federal judge] as to matters occurring in 
court in his presence imports absolute 
verity.” 

8In Re Florida Rules of Criminal 
Procedure, Fla. 196 So.2d 124, 173. 

9 Berman v. State, 253 So.2d 144 (Fla. 3d 
D.C.A. 1971); Manning v. State, 234 So.2d 16 
(Fla. 2d D.C.A. 1970); Speller v. State, 305 
So.2d 231 (Fla. 2d D.C.A. 1974). 

10 Berman v. State, 253 So.2d 144 (Fla. 3d 
D.C.A. 1971); Potts v. State, 330 So.2d 547 
(Fla. 4th D.C.A. 1976); Jacobs v. State, 327 
So.2d 896 (Fla. 3d D.C.A. 1976). 

'! Kleinfeld v. State, 270 So.2d 22 (Fla. 2d 
D.C.A. 1972). 

!2 Jacobs v. State, 327 So.2d 896 (Fla. 3d 
D.C.A. 1976). 

'3 DeGeorge v. Superior court for City of 
Los Angeles, 40 Cal. App.3d 305, 114 Cal. 
Rptr. 860, (Cal. App. 1974), Mayberry v. 
Pennsylvania, 400 U.S. 455 (1971). 

Fed.R.Crim.P. 42 specifically sets forth 
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the traditional powers of the court with 
respect to contempt Subsection (a) clearly 
purports to give the trial judge power to 
control his courtroom by use of an 
immediate judgment of contempt. 
Subsection (b) is intended to set forth the 
right, in a separate proceeding, of the 
defendant to a different judge where 
personal criticism of the judge or insolence is 
involved. 

“(a) Summary Disposition. A criminal 
contempt may be punished summarily if the 
judge certified that he saw or heard the 
conduct constituting the contempt and that it 
was committed in the actual presence of the 
court. The order of contempt shall recite the 
facts and shall be signed by the judge and 
entered of record. 

(b) Disposition Upon Notice and Hearing. 
A criminal contempt except as provided in 
subdivision (a) of this rule shall be 
prosecuted on notice. The notice shall state 
the time and place of hearing, allowing a 
reasonable time for the preparation of the 
defense, and shall state the essential facts 
constituting the criminal contempt charged 
and descibe it as such. The notice shall be 
given orally by the judge in open court in the 
presence of the defendant or, on application 
of the United States attorney or of an 
attorney appointed by the court for that 
purpose by an order to show cause or an 
order of arrest. The defendant is entitled toa 
trial by jury in any case in which an act of 
Congress so provides. He is entitled to 
admission to bail as provided in these rules. 
If the contempt charged involves disrespect 
to or criticism of a judge, that judge is 
disqualified from presiding at the trial or 
hearing except with the defendant's consent. 


1978 


Upon a verdict or finding of guilt, the court 
shall enter an order fixing the punishment,” 
(Emphasis added). 


It is clear that the right set forth in 
Subsection (b) to a different judge does not 
apply to summary punishment. Moreover, 
the federal cases dealing with contempts 
arising out of disruption in the courtroom 
have been very careful to preserve the right 
of the judge to use summary punishment as 
an instantaneous method of controlling the 
courtroom and those cases include 
Mayberry v. Pennsylvania, 400 U.S. 455 
(1971); 8B Moore’s FepeRAL Practice (2d 
Ed) §42.04. 


As a practical matter, it appears that 
although there is still a theoretical right on 
the part of the trial judge to instantaneously 
find a lawyer in contempt if he is ridiculing 
the court, it is difficult to envision a situation 
in which this would be practical. 


California is notable also for a “warning 
doctrine” that specifically requires the trial 
judge to warn the attorney prior to a 
contempt judgment based on insolence or 
ridicule of the court. In re Carrow, 115 
Cal.Rptr. 601, 40 Cal. App. 3d 924 (1974); 
Gallagher v. Municipal Court of City of Los 
Angeles, 192 P.2d 905 (Cal. 1948). 

14 State ex rel. Grebstein v. Lehman, 100 
Fla. 481, 129 So. 818 (1930). 

5 Krueger v. State, 351 So.2d 47 (Fla. 3d 
D.C.A. 1977). 

16 Td. at 50. 

7 Ray v. State, 352 So.2d 110 (Fla. Ist 
D.C.A. 1977). 

18 Td. at 112. 

19 State v. Alonso, 345 So.2d 740 (Fla. 3d 
D.C.A. 1977); cert den. 352 So.2d 174. 


\ 


ALMANAC 


THE STATE’S MOST COMPLETE REFERENCE 


1 information of weather, treasure hunting, canoe 
trails, attractions, festivals, wildlife, planting 


750 


guides, tide charts, taxes...Regulations on 
hunting, boating, parks, camping, driver's 

I licenses, voting, fresh and salt water fishing, 

tuitions, car tags...Statistics on elections, 

crimes, hospitals, tourism, population, sports, 

cities, counties, births, deaths, diseases, rivers, 


payable to The Florida Bar Journal. | 
NAME | 
i 
ADDRESS i springs...and much more! 
CITY STATE ZIP ] 


THE FLORIDA BAR JOURNAL 


: 
; 


“If anyone gave 
you title service 
theyd growing 
fast 
are.” 


Robert L. Niehoff, Assistant 
Vice President, Tampa 


Chicago 


Brandon ® Daytona Beach ® Fort Myers ® Fort Pierce * Jacksonville © Lakeland ® Melbourne 
Merritt Island © Miami ® Orlando ® Stuart ® Tallahassee ®* Tampa 


© 1978 CTIC 
VOLUME 52, NUMBER 9, NOVEMBER 1978 751 


1a 
# 


UNIVERSITY MIAMI 
LAW 


1977—Developments in Florida Law 
Parts One and Two 


A double issue analyzing the developments in statutory and case 
law during the past year. Written by law professors, attorneys and 
law review students. An invaluable reference for anyone practicing 
law in Florida. Total price — $10.00. 


* Banking * Bankruptcy * Cameras in Court * Commercial Law * Condominium Law 
* Corporate Law * Criminal Law * Debt Collection * Family Law * Land Use Controls 
* Perpetuities * Probate * Secuvities Regulation * State Taxation * Torts * Workmen's 
Compensation * 


Regular subscription, Including Develop- To order back issues prior to Volume 32 
ments In Florida Law (5 issues), $16 per write to: 
year. Write to: 


Dennis and Company, Inc. 
University of Miami Law Review 251 Main Street 

University of Miami School of Law Buffalo, New York 14203 
Coral Gables, Florida 33124 


THE FLORIDA BAR JOURNAL 


a 
S 
urd 
= 
ua 
pune 
nit 
4 

752 

. peers 


By George Barford 


In May of 1978, the United States 
Supreme Court declared in 
Marshall v. Barlow’s, Inc.! ina split 
decision that an employer’s place of 
business is protected by the fourth 
amendment to the Constitution. 
Only time will tell, however, 
whether the Court’s decision will 
afford employers any likelihood of 
success in keeping OSHA? out of 
their work places. The decision 
may have been, in actuality, a 
Pyrrhic victory for business. In fact, 
OSHA’s impact on employee safety 
and health conditions in the work 
place may pervasively increase. 

Justice White, writing the 
majority opinion, examined the 
lawfulness of warrantless 
inspections conducted by OSHA 
under the OSH Act. The Secretary 
of Labor asked the Court to find 
that OSHA inspections of business 
premises 
without a warrant. In the 
Secretary's view, the OSH Act 
represented a congressional 
construction that warrantless 
inspections of business premises 
were “reasonable” under the fourth 
amendment. 

Justice White stated, “The 
Warrant Clause of the Fourth 
Amendment protects commercial 
buildings as well as _ private 
homes.” The Court based _ its 
interpretation on the early history 
of the colonists’ opposition to 
general warrants. The Court noted 
the colonists’ experience with writs 
of assistance and found that the 
fourth amendment was meant to 
shield businesses as well as homes. 
The Court pointed out that such 
parliamentary revenue measures as 
the Stamp Act of 1765 and the Tea 
Tax of 17/73 have resulted in 
governmental compliance 
inspections of business premises.° 


Warrantless Searches 
Unreasonable 


Justice White cited extensively 


OSHA’s New-Fangled Warrant— 
The Barlow’s Decision 


could be conducted | 
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from the Court’s earlier opinions in 
Camara v. Municipal Court,’ and 
See v. City of Seattle,” and 
reaffirmed the principle that 
warrantless searches are generally 
unreasonable. He opined that 
warrantless intrusions in civil 
investigations are prohibited by the 
warrant clause. In Camara, the 
Court found that the basic purpose 
of the fourth amendment was “...to 
safeguard the privacy and security 
of individuals against arbitrary 
invasions by governmental 
officials.”* Based on the See v. City 
of Seattle decision, the Court found 
that OSHA was required to obtaina 
warrant to conduct an inspection of 
Barlow’s premises since the OSHA 
inspections failed to fall within the 
narrow line of cases where warrants 
have not been required. Analyzing 
cases involving “closely regulated 
industries’? and “pervasively 
regulated business[es],”!° the Court 
held that any businessman choosing 
to work in such a place had 
voluntarily subjected himself “...to 
a full arsenal of governmental 
Barlow’s 


regulation.”!! premises 
were distinguishable, however, 
from businesses as_ the 


federally licensed and regulated 
liquor and_ firearms industries 
which traditionally have received 
close governmental scrutiny. 

Where an emplover is engaged in 
a business which traditionally 
receives close governmental 
supervision, the courts are likely to 
find that the employer has, by a 
legal fiction, consented to 
warrantless inspections.!? 

In this day of ever increasing 
numbers of governmental 
regulations governing employer- 
employee relationships and 
working conditions, particularly in 
the area of employee health and 
safety, it is questionable how long 
any distinction will be able to be 
made between businesses which 
are closely regulated and those 


lobor law 


which are not. If OSHA’s regulating 
and inspectional activities continue 
at their present pace, almost all 
businesses engaged in interstate 
commerce employing over 11 
employees could be _ closely 
regulated in the employee health 
and safety field. The thrust of the 
Labor Secretary’s arguments 
before the Court in support of 
warrantless searches was premised 
on the Secretary’s obvious view that 
businesses involved in interstate 
commerce should be subject to 
OSHA’s close scrutiny of safety and 
health conditions in the work place. 
OSHA is steadily increasing its 
sphere of influence in the area of 
work place safety and_ health, 
particularly in high-hazard 
industries and businesses utilizing 
toxic materials. 

The Labor Secretary also argued 
in Barlow’s that support for a 
warrantless search could, by 
analogy to decisional law under the 
National Labor Relations Act, be 
premised on a theory that an 
employer, by opening up _ his 
property to employees, had yielded 
so much of his property rights as 
would have protected him from an 
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OSHA inspection. Justice White 
stated, however, that an employer 
not, by the necessary 
utilization of employees in his 
operation, thrown open the area 
where employees alone are 
permitted to the warrantless 
scrutiny of Government agents.” 
The Labor Secretary’s citation of 
automobile search cases as 
precedent for warrantless OSHA 
searches was given little weight by 
the Court’s majority on the basis 
that such cases arose in entirely 
distinguishable circumstances. 

The Labor Secretary’s final 
position before the Court was to the 
effect that the OSHA inspections 
were “reasonable” based on a 
balancing of interests test, and were 
thus deserving of an exemption 
from the warrant clause. Justice 
White disagreed, finding that: 

The authority to make warrantless searches 
devolves unbridled discretion upon 
executive and administrative officers, 
particularly those in the field, as to when to 
search and whom to search. A warrant, by 
contrast, would provide assurances from a 
neutral officer that the inspection is 
reasonable under the Constitution, — is 
authorized by statute, and is pursuant to an 
administrative plan containing specific 
neutral criteria. Also, a warrant would then 
and there advise the owner of the scope and 
objects of the search, beyond which limits 
the inspector is not expected to proceed." 


Solace But Little Value 


At first reading, the above- 
quoted language would appear to 
give some solace to employers. In 
practice, however, it may be of 
limited value. Some employers, of 
course, may utilize the time lapse 


between their refusal of a 
warrantless OSHA search attempt, 
and any subsequent inspection 
under a warrant to cease hazardous 
operations or otherwise abate 
obviously correctible violations. In 
a few rare cases, the employers 
might escape OSHA’s return with a 
warrant altogether. It is expected 
that OSHA will proceed to obtain 
warrants in the vast majority of 
cases. The Barlow’s decision will, 
however, enable an employer to 
insist that OSHA confine any 
inspection under warrant to the 
scope of the warrant. Thus, 
employers may face inspections 
which will not be as general as they 
have been in the past. Employers 
may also be able to set aside 
citations issued as the result of any 
inspections which exceeded the 
scope of the warrant. OSHA 
warrants may also be found to be 
invalid where the evidence offered 
by OSHA in support of a warrant 
will subsequently be found to be 
insufficient to support a general, as 
opposed to a localized, inspection. 
OSHA will, in many cases, seek to 
demonstrate such evidence as is 
necessary to support a general 
inspection. 

Although many employers 
initially hailed the Barlow’s 
decision, a closer examination of 
the decision will reveal that the 
Court substantially diluted the 
probable cause required for a 
warrant. In Justice Stevens’ 
dissenting view, the Court majority 
did not even impose a requirement 
of probable cause upon OSHA. 
Thus, the Court majority did not 
require that an OSHA inspector 
demonstrate probable cause to 
believe that an OSHA violation was 
actually occurring on the premises 
to be searched.'® Traditional 
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concepts of probable cause held by 
most lawyers will have to be set 
aside to understand the probable 
cause requirements for an OSHA 
warrant. OSHA is now required to 
meet a limited evidentiary burden 
to obtain a warrant. If OSHA does 
not have specific evidence of an 
existing violation, it may make a 
showing that “reasonable legislative 
or administrative standards for 
conducting an ...inspection are 
satisfied with respect to a particular 
(establishment).”!6 

Justice Stevens dissented along 
with Justices Blackmun and 
Rehnquist in Barlow’s upon the 
grounds that warrantless searches 
are not unreasonable under the 
warrant clause. In their view, 
Congress's determination that 
industrial safety was an urgent 
federal interest was sufficient for 
the warrantless searches to pass a 
constitutional muster under the 
fourth amendment. While the 
dissenting Justices supported 
OSHA’s_ warrantless inspection 
procedures, they attacked the 
majority's “relaxed” and “new- 
fangled”!” warrant. In the dissent’s 
view, where a warrant is required, it 
should only be issued upon a 
showing of a particularized 
probable cause. 

Justice Stevens argued that the 
new-fangled warrant will not 
protect any employer’s fourth 
amendment interest because the 
warrant may be issued without any 
showing of probable cause. In his 
view, the new-fangled “...inspec- 
tion warrant provides no protection 
against the search itself for 
employers whom the government 
has no reason to suspect are 
violating OSHA regulations.”!® 
Justice Stevens further argued, 
..we should not dilute the 
requirements of the Warrant Clause 
in an effort to force every kind of 
governmental intrusion which 
satisfies the Fourth Amendment 
definition of a ‘search’ into a 
judicially developed, warrant- 
preference scheme.”!9 

It remains to be developed, ona 
case by case basis, as to whether 
various existing OSHA inspection 
programs are sufficiently based 
upon neutral criteria as to justify a 
warrant. Assuming that OSHA’s 
inspection programs survive 
judicial testing, it remains to be 
decided to what extent OSHA must 
show that the particular employer 
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to be inspected is properly within 
the ambit of the inspection 
program. 

In the Barlow’s case, OSHA had 
attempted to conduct what is now 
called a “regional programmed 
inspection.” Such inspections are 
carried out in accordance with 
certain criteria based upon accident 
experience and the number of 
employees exposed in particular 
industries. It remains to be seen 
whether such an inspectional plan is 
derived from neutral criteria. More 
important, it is as yet unresolved as 
to whether OSHA must show that 
the particular employer to be 
searched has an accident rate that 
places him within the ambit of the 
inspection plan. Must OSHA 
demonstrate in support of an 
application for a warrant that the 
accident and injury rate of the 
employer to be searched is high 
enough that it should properly be 
targeted for an inspection? 


Employee Records 


Another area as yet unresolved 
by the Barlow’s decision is the 
extent to which OSHA, by warrant, 
will be able to obtain records or 
take photographs or environmental 
samples?” pursuant to a warrant. 
Justice White noted that, “Section 
8(a) of the OSH Act does not 
expressly include any records on 
those items or things that may be 
examined...”?! OSHA has displayed 
an increasing interest in records 
maintained by employers. 

OSHA is expected to have an 
easy task of obtaining a warrant in 
those cases where it is seeking to 
inspect an employer under one of 
its plans for the inspection of high- 
hazard industries, such as National 
Emphasis Program (NEP) 
inspections where employers are 
engaged in such industries as iron, 
steel and metal casting. 

OSHA may only have to 
demonstrate to an issuing authority 
that its “target” meets the 
classification standards of a high- 
hazard industry under the NEP.* 
NEP targets are selected on the 
basis of such factors as their rates of 
death, injury, illness and exposure 
to toxic substances. Under current 
OSHA inspection procedures, high- 
hazard industries are given priority 
for inspections. Only five percent 
of the agency’s inspections are 
currently scheduled in low-hazard 
industries. 
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Many employers will be fearful 
of exercising their rights under 
Barlow’s for fear of incurring 
OSHA’s inspectional wrath. In fact, 
since the Barlow’s decision was 
announced, only 291 out of 
approximately 19,216 employers 
have requested that warrants be 
obtained.** Where employers do, 
however, insist upon a warrant, 
citations issued as the result of 
inspection conducted under an 
improper warrant may be set aside. 
Thus, in Whittaker Corporation v. 
OSHA,* a district court judge ruled 
that an employee complaint was an 
insufficient basis for a general 
OSHA search of the entire business 
premises. OSHA should only have 
inspected the area covered by an 
employee’s complaint. 

Thus, where equipment was 
alleged to be unsafe, OSHA should 
have limited its inspection to the 
area in which the equipment was 
located.2> When OSHA inspects the 
premises without a warrant because 
of an employee complaint, it 
frequently will conduct a general 
inspection of the entire premises. 
OSHA will not, however, be able to 
obtain a warrant where it merely 
recites that it has received an 
employee complaint without 
disclosing to the issuing officer 
details concerning the complaint 
itself of a description of the specific 
violation alleged to be occurring in 
the facility: Weyerhauser Co. v. 
OSHA.** 

Where an employer has allowed 
himself to develop an extensive 
record of OSHA violations, OSHA 
will have little difficulty in 
obtaining a warrant on the basis of 
the prior history: Marshall 
Northwest Hawaiian Air 
OSHA will not, however, be able to 
obtain a warrant where it merely 
recites that it has received an 
employee complaint without 
disclosing to the issuing officer 
details concerning the complaint 
itself or a description of the specific 
violation alleged to be occurring in 
the facility: Weyerhauser Co., 
supra. 

Many employers fear that 
exercise of their Barlow’s rights will 
cause OSHA to engage in punitive 
inspections if agency officials are 
forced to obtain a warrant. OSHA 
cannot, however, under its own 
regulations conduct inspections in 
an unreasonable manner. Where 
evidence can be adduced that 


OSHA has, in fact, engaged in 
punitive actions toward an 
employer during an inspection, any 
adverse results of such an 
inspection can set aside: 
Electrocast v. OSHA.*® The 
Occupational Safety and Health 
Review Commission has held?® that 
it does not have authority to rule on 
the validity of search warrants 
issued by U.S. magistrates. If the 
review commission continues to 
hold such a view, an employer 
seeking to suppress a citation issued 
as a result of an unlawful search 
warrant might consider attempting 
to do so in a district court since it 
will apparently be futile to attempt 
to have the agency rule on the 
validity of a warrant and a resulting 
citation. Hopefully, as the “new- 
fangled” OSHA _ warrants are 
tested, clear guidelines will be 
developed which will impose some 
restraints on OSHA’s inspectional 
techniques. Oo 
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January 18-20—Florida Bar Board of Governors Meeting, Bar Headquarters, 
Tallahassee. 

January 25-27—Midwinter meeting, American Patent Law Association, Marco 
Island, Florida. 

January 27—Bar Media - Law Conference, Omni International Hotel, Miami. 

February 1-2—American Title Insurance Company Seminar for Policywriting 
Attorneys, Diplomat Hotel, Hollywood. 
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